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I. INTRODUCTION 

A. The fiduciary role is a challenging one. 

B. A fiduciary owes the strictest duties the law imposes. 

C. Fiduciary relationships typically involve multiple parties with different interests.  
The fiduciary has to answer to all of them. 

D. The fiduciary’s role involves people’s families and their assets – two of the things 
they care about the most. 

E. This presentation identifies some the issues that regularly arise for fiduciaries.  It 
is a very broad topic that could be the subject of a multi-volume treatise, so we’ve 
necessarily had to focus on a limited subset.  These materials are designed to help 
practitioners spot common issues as they represent fiduciaries, including: 

1. An overview of a fiduciary’s duties; 

2. The impact of governing law and situs on the administration of a trust; 

3. Tips for attorneys to consider incorporating into their practice when they 
represent fiduciaries; 

4. Representation in the context of disputes and settlement considerations 
that arise; and 

5. Components to consider in crafting settlements and minimizing risk for 
fiduciaries. 

II. OVERVIEW OF FIDUCIARY DUTIES1 

A. Duty of Loyalty 

1. The fiduciary must place the interests of the beneficiaries first, ahead of 
both the fiduciary’s own interests and any other competing interests.  
Restatement § 78 (“[A] trustee has a duty to administer the trust solely in 
the interest of the beneficiaries.”).2 

2. Because the duty of loyalty is owed to all beneficiaries, it requires the 
fiduciary to be impartial as between beneficiaries.  See The Northern Trust 
Co. v. Heuer, 202 Ill. App. 3d 1066, 1070 (1st Dist. 1990) (trustee has “a 
duty to deal impartially with all beneficiaries and to protect their 
interests,” which “precludes it from favoring one party over another”). 

                                                 
1   Portions of this Section II were initially prepared by Christine R.W. Quigley and David C. Blickenstaff for the 
Chicago Estate Planning Council program Trust and Estate Administration with Family Business Interests:  
Advising Fiduciaries (November 8, 2016) and are used with their permission.  
2 Unless otherwise noted, references in this outline to the Restatement refer to the Restatement (Third) of Trusts. 
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B. Duty of Care and Prudence 

1. The fiduciary must handle estate or trust assets with the skill of a prudent 
person with ordinary intelligence.  If the fiduciary has greater skill or 
expertise, the fiduciary must use that skill.3   

2. Although historically the fiduciary had a duty not to delegate the 
investment of trust assets to others, the current Restatement reverses field 
and imposes a duty to delegate if the fiduciary herself does not have the 
requisite time or expertise.4  This shift is consistent with the recognition 
that a prudent person would often delegate investment responsibilities to 
others.   

C. Duty To Keep Beneficiaries Informed 

1. There is an increasing emphasis in the law on keeping beneficiaries 
informed.  For example, compare Restatement (Second) of Trusts § 173 
(limited circumstances in which a trustee must disclose information to 
beneficiary) with Restatement (Third) of Trusts § 82 (trustee must make 
disclosure sufficient to keep beneficiary reasonably informed); Janowiak 
v. Tiesi, 402 Ill. App. 3d 997, 1008 (1st Dist. 2010) (“One of the functions 
of th[e] duty of loyalty is to impose an affirmative obligation to disclose 
certain information that falls within the scope of the fiduciary 
relationship.”).5 

2. Providing information to beneficiaries tends to benefit the fiduciary.  It 
keeps the beneficiaries happier (i.e. less likely to complain6) and starts the 
clock for the statute of limitations.  See, e.g., 760 ILCS 5/11 (“A current 
account shall be binding on the beneficiaries receiving the account and on 
such beneficiaries’ heirs and assigns unless an action against the trustee is 
instituted by the beneficiary or such beneficiary’s heirs and assigns within 
3 years from the date the current account is furnished.”).  It also dispels 
the notion that the fiduciary who failed to disclose something must have 
been up to no good. 

                                                 
3 Restatement (Third) of Trusts § 90, cmt. d. 
4 Id. Illus. 23; Thomas W. Abendroth, Concentrated Stock Positions and Other Issues Facing Fiduciaries in the 
Investment of Assets, 2010 OCC Central West District’s Trust & Estate Asset Management Conference (Sept. 21, 
2010).   
5 See also In re Karavidas, 2013 IL 115767, ¶¶ 42, 48, 50 (executor had fiduciary duty of full disclosure to estate 
beneficiaries); Estate of Talty, 376 Ill. App. 3d 1082, 1089 (3d Dist. 2007) (executor owes a duty of full disclosure; 
relationship between executor and beneficiary “is that of trustee and cestui qui trust”). 
6 The basic level of trust in our society is in shorter and shorter supply.  See Patricia M. Soldano & Lauren Benenati, 
Millennials and the Family Office, Trusts & Estates at 29 (Aug. 2016) (reporting on Pew Research Center study 
from 2014 indicating that 40% of Baby Boomers “say that, generally speaking, most people can be trusted” – but 
only 19% of Millennials say so).  Open communication fosters trust, which reduces the likelihood of litigation. 
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3. Communication can also help combat “hindsight bias,” the “Monday-
morning quarterback” phenomenon that leads all of us (and judges and 
juries) to believe that what actually happened in a particular situation – 
whether it be a football game, an election, or the administration of a 
family business – was obvious and predictable all along. 

“Hindsight is especially unkind to decision makers who act 
as agents for others – physicians, financial advisers, third-
base coaches, CEOs, social workers, diplomats, politicians. 
We are prone to blame decision makers for good decisions 
that worked out badly and to give them too little credit for 
successful moves that appear obvious only after the fact.  
There is a clear outcome bias.  When the outcomes are bad, 
the clients often blame their agents for not seeing the 
handwriting on the wall – forgetting that it was written in 
invisible ink that became legible only afterward.”  Daniel 
Kahneman, Thinking, Fast and Slow 203 (2011). 

4. If beneficiaries receive information about the fiduciary’s decisions as they 
are made, but complain about them only years later after the results are in, 
it is easier to convince the factfinder that the complaint is nothing more 
than 20/20 hindsight. 

D. Duty of Confidentiality 

1. While fiduciaries generally owe a duty of disclosure to their beneficiaries, 
they owe a duty of confidentiality not to disclose to anyone else.  
Restatement § 78 cmt. i (“the trustee’s duty of loyalty carries with it a 
related duty to avoid unwarranted disclosure of information acquired as 
trustee whenever the trustee should know that the effect of disclosure 
would be detrimental to possible transactions involving the trust estate or 
otherwise to the interests of the beneficiaries”).  Depending on the 
circumstances, this duty may impact the way in which fiduciaries behave. 

2. For example, someone who serves both as trustee of a trust that holds a 
controlling interest in a corporation and a director or officer of that 
corporation may not disclose trust-related information to others at the 
company unless they too are trust fiduciaries or beneficiaries. 

III. Choice of Law 

A. Introduction 

1. Governing law is a threshold issue and should be one of the first things 
considered when confronting a problem. 

2. Sometimes the choice of law can be outcome-determinative, and in any 
case, you always want to craft solutions within the framework of the 
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applicable law. You might have to clarify the governing law before you 
can proceed at all in resolving a matter, but in any case, you should 
consider and identify the applicable law as you craft a solution (for 
example negotiating and drafting a nonjudicial settlement agreement). 

B. Governing Law7 

Proper identification of the correct governing law is especially critical in instances where 
the governing instrument is silent or the law of one state governs the trust’s substantive terms 
while the law of another state governs administrative matters.   The chief purpose in making 
decisions as to the applicable law is to carry out the intention of the creator of the trust in the 
disposal of the trust property.8 

C. Situs 

The situs of a trust is the place of performance of active duties of the trustee, and all 
questions concerning trust administration are to be determined by the law of the situs.9 
Fiduciaries should exercise care in making any decision to change situs, since the result could 
have significant effects on the tax treatment and administration of a trust. 

1. The original situs of a trust may be affected by many factors in our present 
society, such as people moving around and owning property in a number 
of places.10  But normally the situs would be the location of domicile of 
the individual or individuals who brought the trust into existence.11 

2. Often trusts contain language enabling the change of trust situs or 
governing law. For example, a provision might read as follows: 

The situs of the trust shall be [Wisconsin].  The situs of the trust shall be in 
the state of [Wisconsin] unless the trustors move to another state, at which 
time, the situs of the trust shall be the legal residence of the trustors or the 
survivor of them.  Upon the death of the surviving trustor, the situs of the trust 
may be changed by a majority of the income beneficiaries designated in the 
trust, provided however, that such change shall be given to the trustee in 
writing.12 

 

                                                 
7 Portions of this Section III were initially prepared by Elizabeth Garlovsky, Pamela Lucina and Susan D. Snyder for 
the Illinois Institute of Continuing Education 59th Annual Estate Planning Short Course (2016) and are used with 
their permission.  These materials were revised and updated for this program by Erica E. Lord and Susan D. Snyder.   
8 Restatement (Second) of Conflict of Laws, Ch. 10, Introductory Note (1971).  
9 Cent. Standard Life Ins. Co. v. Gardner, 17 Ill. 2d 220, 237 (1959). 
10 See George Gleason Bogert et al., The Law of Trusts and Trustees §§ 291, 294, p. 266 (2d ed. rev. 1992) 
(indicating that designation of interest by grantor is important). 
11 Turner, George M. et al., Revocable Trusts 5th § 68:2 (West 2003). 
12 Id. at Appendix 98. 
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3. In practice, situs comes into play when planners or fiduciaries deliberately 
attempt to determine which law will apply to a trust in connection with 
four key issues:13  

 Validity of the trust;  
 Construction or interpretation of the trust;  
 Administration of the trust; and  
 Taxation of the trust. 

 
4. Changing Situs.  There are, broadly speaking, three primary reasons to 

change the situs of a trust:14 

a. Income tax benefit.  In some cases, changing trust situs can result in an 
absolute savings of part or even all of the trust’s state fiduciary income 
tax exposure on retained income and realized gains. A possible 
realization event on the horizon might make this particularly 
advantageous. 
 

b. Alluring appeal of another state’s trust laws.  The trust laws of another 
state may be more modernized, less restrictive, administratively easier, 
more fully developed, or in other ways more alluring than what the 
trust is stuck with under current conditions. Changing the situs of a 
trust may allow the trust to avail itself of the laws of another state, in 
whole or in part. 

 
c. Convenience.  A desire for good old-fashioned convenience may 

motivate a change in trust situs – and if other advantages can also 
apply, even better. 

 
IV. FEES AND ENGAGEMENTS IN REPRESENTING FIDUCIARIES 

A. Engagement Letters – At the outset of a representation, it is important to identify 
clearly the client’s identity, the scope of the engagement for legal services, and 
how the fees will be paid.  The attorney should also consider important 
differences in representing individual fiduciaries and corporate fiduciaries and 
issues that could impact the privileged nature of the attorney’s communication 
with the fiduciary. 

1. Identifying the Client.  A client may be balancing more than one role.  For 
example, it is not unusual for a client to be both a fiduciary and a 
beneficiary of an entity, but have different powers and obligations in each 
role.  The Model Rules of Professional Conduct vary from state to state, 
and states have adopted differing default rules regarding whether an 

                                                 
13 Choice of Situs for Itinerant Trustees and Peripatetic Beneficiaries, SL003 ALI-ABA 395, 397. 
14 Sager, Margaret E.W., Down the Rabbit Hole and Through the Looking Glass: The Wonderland of Trust Situs and 
Governing Law, ALI-CLE at 437 (November 2012). 
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attorney represents the fiduciary or beneficiaries.  Because of this state law 
variation, it is important for engagement letters to specify clearly the 
identity of the client.15 This approach could prove challenging when a 
fiduciary retains counsel to advise regarding the fiduciary’s own liability, 
because that interest may conflict with the fiduciary’s duties to the 
beneficiaries.  It is a best practice to ensure that the engagement letter 
itself clearly identifies who is retaining the attorney and in what capacity.  

2. Identifying the Scope of the Engagement.  It is advisable to describe the 
scope of the engagement clearly at the outset.  When disputes arise, courts 
generally view engagement letters as contracts.16  It is a best practice to 
discuss the scope of the engagement and needs of the client in detail 
before undertaking work to avoid confusion, wasted time, or disappointed 
clients.  The Model Rules of Professional Conduct permit an attorney to 
limit the scope of representation if the limitation is reasonable under the 
circumstances and the client gives informed consent.17 

3. Identifying the Fee Arrangement.  The engagement letter should explain 
who is responsible for paying the attorney’s fee.  The attorney may want 
assurance that the fiduciary individually will be responsible if the trust or 
estate does not pay, particularly if there is a potential claim that the 
fiduciary breached its duty. 

4. Documenting the Terms of the Engagement.  Although it may seem 
obvious, engagement letters should be in writing, signed by the client, and 
returned to you at the outset of an engagement.  

B. Use of Trust Funds to Pay Legal Fees – At common law, a trustee can (but does 
not always) have personal liability in the event that a court finds the trustee has 
breached his fiduciary duty.  However, the Restatement clarifies that even when a 
breach is found, the court can allow expenses to be paid from the trust (for 
instance if the trust exonerates the trustee for acting in good faith).18  In 
considering whether to use trust funds to pay fees, a trustee should consider the 
purpose of the legal representation, the nature of any claims that may be alleged 
against the trustee, the extent to which the trustee’s communications with the 
attorney may no longer be privileged if fees are paid from the trust, and the terms 
of the governing instrument.  If the trustee determines there may be prudent 

                                                 
15 American College of Trust and Estate Counsel, Commentaries on the Model Rules of Professional Conduct (5th 
Ed., 2016) (see commentary on MRPC 1.2, which recommends that a lawyer retained by the fiduciary consider 
informing the beneficiaries that “the lawyer has been retained by the fiduciary regarding the fiduciary estate and that 
the fiduciary is the lawyer’s client; that while the fiduciary and the lawyer will, from time to time, provide 
information to the beneficiaries regarding the fiduciary estate, the lawyer does not represent them; and that the 
beneficiaries may wish to retain independent counsel to represent their interests.”) 
16 See Wolven, Lauren J., Living in a Statistical Universe:  Embracing the Art and Ethics of the Engagement Letter, 
53rd Annual Heckerling Institute on Estate Planning (January 2019). 
17 Model Rules of Professional Conduct 1.2(c). 
18 Restatement (Third) of Trusts § 88. 
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reasons not to pay the legal fees from the trust, the trustee might opt to pay the 
fees personally and then seek court approval of legal fees for defense at the 
conclusion of the action. 

C. Attorney-Client Privilege - Fiduciaries and the attorneys who represent them 
should be aware that state laws differ regarding the extent to which the attorney-
client privilege protects communications between an attorney and a fiduciary 
from disclosure to beneficiaries.  Jurisdictions that have adopted the “fiduciary 
exception” hold that the fiduciary cannot withhold privileged communications 
from the beneficiaries about the administration of the trust or estate.  See, e.g., 
Riggs National Bank v. Zimmer, 355 A.2d 709 (Del. Ch. 1976).  Other 
jurisdictions have rejected the fiduciary exception.  See, e.g., Wells Fargo Bank, 
N.A. v. Superior Court, 22 Cal.4th 201 (2000); Huie v. DeShazo, 922 S.W.2d 920 
(Tex. 1996).  Many jurisdictions (such as Illinois) have not decided the issue.  

1. Note that even jurisdictions that recognize the fiduciary exception apply it 
only to communications about the administration of the trust or estate, not 
to those concerning the fiduciary’s own liability.  However, in practice it 
can be difficult to determine how particular attorney-client 
communications should be categorized. 

2. Paying the attorney from the fiduciary’s own pocket (rather than from the 
trust or estate) is good evidence that the attorney is representing the 
fiduciary’s own interests and may help defeat the fiduciary exception.  But 
the converse is not necessarily true:  because fiduciaries can sometimes 
charge the trust or estate for the legal fees they incur in defending their 
own conduct, the fact that the trust or estate paid does not necessarily 
mean the fiduciary exception applies (though it is a fact a court would 
consider). 

3. Two recent decisions have addressed whether a successor fiduciary can 
access its predecessor’s privileged communications (on the theory that the 
successor steps into the shoes of the predecessor).  See In the Matter of 
Kipnis Section 3.4 Trust, 329 P.3d 1055 (Ariz. Ct. App. 2014); Morgan v. 
Superior Court, 233 Cal. Rptr.3d 647 (Cal. App. 5th 2018). 

V. DISPUTE RESOLUTION AND SETTLEMENT AGREEMENTS 

Fiduciaries retain counsel for a variety of reasons, including to seek advice regarding the 
construction and administration of a trust, to seek judicial equitable remedies for questions of 
construction and administration, and to negotiate and represent the fiduciary in resolving 
disputes that arise with beneficiaries, tax authorities, co-fiduciaries or other third parties. 

When disputes arise, representing fiduciaries involves reaching resolution through 
judicial and nonjudicial means.  Any appropriate resolution should consider the settlor’s intent 
and material purposes of the trust, as well as tax consequences in settlement.   
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A. Settlor’s Intent19 

1. Four corners of the governing document:  Plain Meaning Rule. Most 
jurisdictions’ courts and legislatures dictate that a court should look to the 
four corners of the governing document to determine a settlor’s 
intention.20  This “plain meaning” rule prohibits courts from admitting any 
evidence extrinsic to the document that would contradict or add to the 
plain meaning of its language, unless the language is found to be 
ambiguous.  Accordingly, where a document is capable of clear and 
unambiguous construction, under this doctrine, the court must give effect 
to the document’s clear meaning without resort to the extrinsic evidence.  

a. Ambiguity.  According to the courts, the governing document’s 
language is ambiguous just because the parties disagree about its 
meaning.21  Rather, language is ambiguous only if reasonable 
people could come to different conclusions as to its meaning.22  
Historically, the courts used to distinguish between admitting 
extrinsic evidence to help construe a latent ambiguity, but not to 
help construe a patent ambiguity.23  

i. Latent Ambiguity. A latent ambiguity is an ambiguity that 
is not apparent from the face of the document. A latent 
ambiguity is one that is not evident from the document 
itself, but becomes evident when the fulfillment of the 
ambiguous clause is attempted. (e.g., “I give my real 
property located at 1600 Pennsylvania Avenue…”). Most 
latent ambiguities involve beneficiaries or property that 
have been misidentified or where the identification is 
ambiguous. Latent ambiguities can be classified as an 
equivocation or a misdescription. 

ii. Patent Ambiguity. A patent ambiguity is an ambiguity that 
is apparent from the face of the document. It is apparent in 
the four corners, no evidence is necessary to realize that 

                                                 
19 Portions of these materials were initially prepared by Elizabeth Garlovsky, Pamela Lucina and Susan D. Snyder  
for the Illinois Institute of Continuing Education 59th Annual Estate Planning Short Course (2016) and are used with 
their permission.  These materials were revised, updated, and expanded for this program by Erica E. Lord and Susan 
D. Snyder. 
20 See, e.g., Peck v. Drennan, 103 N.E.2d 63, 66 (Ill. 1951) (holding that court was without jurisdiction to construe 
will that was clear and certain, and stating that “court never acquires jurisdiction to construe a will merely by 
allegation that a question requiring construction exists, when the record shows there is no such question”); Bartlett v. 
Mutual Ben. Life Ins. Co., 193 N.E. 501 (Ill. 1934); and Jusko v. Grigas, 186 N.E.2d 34, 37 (Ill. 1962) (“The court 
does not acquire jurisdiction to construe a will merely because the complaint contains an allegation that a question 
requiring construction exists where the record shows no such question exists.”). 
21 Kelly v. Estate of Johnson, 788 N.E.2d 933, 935 (Ind. Ct. App. 2003).  
22 Id. 
23 See, e.g., Hinson v. Hinson, 280 S.W.2d 731 (Tex. 1955); In re Estate of Brown, 507 S.W.2d 801 (Tex. Ct. App. 
1974).  
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there is an ambiguity. Examples of patent ambiguities 
include identifying a beneficiary, but failing to mention the 
gift; giving a gift to one beneficiary, then later in the 
document, giving the same gift to another; or stating that a 
beneficiary has a specific proportional interest in property, 
then later repeating the same devisement to the same 
beneficiary but with a different proportional interest (e.g., 
“I give ten (1) shares of to my friend Pam.  Said thirty (30) 
shares shall be held in trust…”). 

b. Modern Approach.  Many courts have done away with the 
distinction between patent and latent ambiguities.24 The current 
version of the Restatement of Property allows for admission of all 
extrinsic evidence – both direct and circumstantial – relevant to 
determining a settlor’s intent and states that whether an ambiguity 
is deemed patent or latent has no significance.25 

2. Extrinsic Evidence.  Extrinsic evidence includes things like testimony of 
the settlor, list of assets, correspondence of settlor and drafter, and other 
relevant associated documents. Extrinsic evidence was traditionally 
excluded because courts doubted the evidence’s reliability and allowing it 
carried a risk of fraud.  There are two types of extrinsic evidence, one 
which is always admissible show the settlor’s intent, and another which is 
admissible only after showing an ambiguity. 

a. Extrinsic Evidence Concerning the Circumstances.  Some courts 
will receive and consider evidence concerning the circumstances 
existing at the time a document is written if that will enable the 
court to place itself in the settlor’s position at the time of execution 
and thus assist the court in determining the meaning of the words 
used.26 For example, evidence of the skills of the draftsman is 
often considered to prove whether or not an ambiguity exists.  This 
is a back door way of permitting extrinsic evidence to be admitted 
prior to determining an ambiguity exists by allowing the court to 
examine the situation surrounding the drafting of the document.   

b. Extrinsic Evidence to Resolve an Ambiguity.  Under the four 
corners rule, when extrinsic evidence and the evidence of the 
circumstances existing when the document was written are 
considered, and the court determines that an ambiguity exists, only 

                                                 
24 See, e.g., Baker, 843 N.E.2d at 534 (noting that this is a shift from precedent); In re Torregano, 352 P.2d 505, 512 
(Cal. 1960); Weir v. Leafgreen, 186 N.E.2d 293, 296 (Ill. 1962); In re Estate of Martin, 549 N.Y.S.2d 592, 594 (Sur. 
Ct. 1989); In re Estate of Cohorn, 622 S.W.2d 486, 487-88 (Tex. Ct. App.1981).  
25 Restatement (Third) of Property §§ 10.2, 11.1. 
26 See, e.g., In re Estate of O’Hara, 549 S.W.2d 233 (Tex. Ct. App. 1977); Eckels, 111 S.W.3d 687; Estate of 
Russell, 444 P.2d 353, 361-62 (Cal. 1968). (“‘ambiguous’ cannot always be determined ‘until the surrounding 
circumstances’ and possibly other forms of ‘extrinsic evidence’ are ‘first considered.’”) 
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then may other extrinsic evidence, such letters and testimony may 
be examined.27 

c. The Restatement (Third) of Property Approach. The Restatement 
(Third) of Property (Wills and Donative Transfers) rejects the four 
corners rule altogether and proposes admitting extrinsic evidence 
to determine intent even absent an ambiguity.  It provides:  

Plain-meaning rule disapproved. The so-called plain-meaning rule 
is disapproved to the extent that that rule purports to exclude 
extrinsic evidence of the donor’s intention.  The plain meaning, 
Wigmore noted, “is simply the meaning of the people who did not 
write the document.” The objective of the plain-meaning rule, to 
prevent giving effect to mistaken or fraudulent testimony, is 
sufficiently served by subjecting extrinsic evidence that contradicts 
what appears to be the plain meaning of the text to a higher than 
normal standard of proof, the clear-and-convincing-evidence 
standard. 

d. The UTC Approach.  The UTC follows the Restatement (Third) of 
Property (Wills and Donative Transfers) by providing that the 
settlor’s intent may be established by extrinsic evidence assuming 
such evidence is “clear and convincing” to reform a trust.28  Courts 
have been slow to adopt this approach.  There is a notable shift in 
the UTC away from settlor’s intent to balance a trust beneficiary’s 
“best interests” against, and sometimes permitted, to trump a 
settlor’s contrary intent.29 

i. UTC Rationale. The comments in the UTC explain the 
rationale: 

Although the settlor is granted considerable latitude in defining the 
purposes of the trust, the principle that a trust needs to have a 
purpose which is for the benefit of its beneficiaries precludes 
unreasonable restrictions on the use of trust property. An owner’s 
freedom to be capricious about the use of the owner’s own 
property ends when the property is impressed with a trust for the 
benefit of others.30 

                                                 
27 Estate of Russell, 444 P.2d at 361-62.  
28 Unif. Tr. Code § 415 (2010). 
29 Thomas P. Gallanis, The New Direction of American Trust Law, 97 IOWA L. REV. 215 (2011).  “In navigating 
between the extremes of settlor control and beneficiary control, the law of trusts has at times taken a position more 
favorable to the settlor, and at other times a position more favorable to the beneficiaries. . . . [A]fter decades of 
favoring the settlor, [American trust law] is moving in a new direction, with a reassertion of the interests and rights 
of the beneficiaries.”  
30 Unif. Tr. Code § 404 (2010). 
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ii. Prevents Using Trust Property for a Purpose that Wouldn’t 
Benefit the Beneficiary.  This rule prevents the owner of 
property from doing by trust something that the owner is 
free to do with his or her property while alive. Gareth Jones 
illustrated this point: “A settlor may destroy his own 
Rembrandt. But he cannot establish a trust and order his 
trustees to destroy it.”31  There are a handful of extreme 
cases where the courts have struck or refused to enforce 
provisions which require the destruction of property.32   

iii. States Repudiating the Benefit of the Beneficiary Rule.  
Several states have repudiated the benefit of the beneficiary 
rule.  

A. New Hampshire amended portions of the UTC for 
purposes of foreclosing any argument that the 
“benefit-of-the beneficiaries rule” applies.33  
Specifically, New Hampshire adds the requirement 
that a trust and the terms of that trust be for the 
benefit of its beneficiaries as their interests are 
defined under the terms of the trust.34  

B. Massachusetts eliminated the benefit of the 
beneficiary rule altogether.  According to the 
comment to MUTC section 404, the benefit-of-the-
beneficiary sentence was “eliminated” because 
“trusts are an interrelationship between the settlor, 
the beneficiaries and the trustee.”35  

B. Considering Material Purpose 

In representing the fiduciary and determining the appropriate course of action, it is 
important to keep in mind the settlor’s intent and the material purpose for which the trust was 
created.  What is a “material purpose” of a trust?  The Restatement recognizes that occasionally a 
settlor will expressly state a specific purpose is the “primary purpose or a material purpose of the 
trust,” but otherwise, identification is “a relatively subjective process of interpretation and 
application of judgment to a particular situation.” It provides:   

                                                 
31 Langbein, Burn the Rembrandt?  Trust Law’s Limits on the Settlor’s Power to Direct Investments, 376 B.U. L. 
Rev. 90 at 375-78. 
32 Id. (citing Bd. of Comm’rs v. Scott, 93 N.W. 109, 110 (Minn. 1903) (voiding a testamentary direction to destroy 
money); Brown v. Burdett (1882), 21 Ch. D. 667, 668, 673 (Eng.) (invalidating trust in which settlor ordered her 
house bricked up); Aitken’s Trs. v. Aitken, 1927 S.C. (H.L.) 374, 374 (Sess.) (Scot.) (refusing to enforce trust to 
erect bronze equestrian statues of testator); M’Caig v. Univ. of Glasgow, 1907 S.C. (H.L.) 231, 231 (Sess.) (Scot.) 
(invalidating trust to erect statues of the testator and other family members on lands devised by the testator)). 
33 N.H. Rev. Stat. Ann. §§ 564-B:1-105(b)(3), 564-B:4-404 (2004). 
34 Id. 
35 Mass Gen. Laws Ch. 203E § 404 (2012). 
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Material purposes are not readily to be inferred.  A finding of such a 
purpose generally requires some showing of a particular concern or 
objective on the part of the settlor, such as concern with regard to a 
beneficiary’s management skills, judgment, or level of maturity.  Thus, a 
court may look for some circumstantial or other evidence indicating that 
the trust arrangement represented to the settlor more than a method of 
allocating the benefits of property among multiple intended beneficiaries, 
or a means of offering to the beneficiaries (but not imposing on them) a 
particular advantage.  Sometimes, of course, the very nature or design of a 
trust suggests its protective nature or some other material purposes.36 

 
Examples of a governing instrument’s provisions that may (or may not) suggest material 
purposes include: 

1. Successive Beneficiaries.  Having successive beneficiaries alone does not 
indicate a material purpose that would prevent a termination of a trust.  
The comments to the Restatement state: 

A trust plan to provide successive enjoyment is not itself sufficient to 
indicate, for example, that the settlor had a material purpose of depriving 
the beneficiaries of the property management or otherwise of protecting 
them from the risks of their own judgment.  In the absence of additional 
circumstances indicating a further purpose, the inference is that the trust 
was intended merely to allow one or more persons to enjoy the benefits of 
the property during the period of the trust and to all the other beneficiary 
or beneficiaries to receive the property thereafter.37 

 

2. Discretionary Trust. Under the Restatement, authority given to the trustee 
to invade principal for the beneficiary’s support, or otherwise for the 
beneficiary’s benefit, does raise a strong presumption of the material 
purpose, but only a presumption.  The comments to the Restatement state: 

Similarly, discretionary provisions, like other provisions involving 
successive enjoyment, may represent nothing more than a settlor’s plan for 
allocating benefits of his or her property flexibly among various 
beneficiaries rather than revealing some significant concerns or protective 
purposes that would prevent the beneficiaries from joining together to 
terminate a trust and divide or distribute the property as they wish under 
rule of this Section. This is particularly so when the trust is created to 
provide, as needed, for the life beneficiary’s support and care, with 
remainder to others.  Many trusts, however, have broader discretionary 
purposes and beneficiary classes.  The nature of the interests and terms of 
trusts of this latter type may, without more, justify a finding that it was a 

                                                 
36 Restatement (Third) of Trusts §65, cmt. d. 
37 Id. 



 Page 14 of 29 
NTAC:3NS-20 

significant or “material” purpose of the settlor to secure the ongoing 
flexible (and possibly expert) judgment of the trustee regarding the 
amount, timing and recipients of distributions over the duration of the 
trust, as circumstances and opportunities might develop.38  

3. Spendthrift Provisions.  Many types of trusts were for decades found to 
contain a “material purpose” and therefore were held to be indestructible if 
they were simply discretionary or included spendthrift provisions.39 Such 
provisions are now typical of most modern trusts, and both the UTC and 
the Restatement have abandoned the view that a spendthrift provision bars 
modification.  

a. The UTC on Spendthrift Provisions.   Section 411(c) of the UTC 
notes that the inclusion of the spendthrift provision in the 
instrument “is not presumed to constitute a material purpose of the 
trust.”  The rationale for this addition was explained in the 
comments that spendthrift provisions are largely boilerplate and no 
longer added to instruments with thought.40    This is a change 
even from recent case law.   

b. The Restatement on Spendthrift Provisions.  Similarly, the 
Restatement states that “spendthrift restrictions are not sufficient in 
and of themselves to establish, or to create a presumption of, a 
material purpose that would prevent termination by consent of all 
of the beneficiaries.”41 

C. Issues to Consider Addressing in Drafting Settlement Agreements 

Whether a matter is settled during litigation or resolved through a nonjudicial settlement 
agreement, there are a variety of issues relevant to the trust/estate/guardianship context that the 
fiduciary should consider addressing in the document.42  Although the parties may have common 
expectations with respect to some or all of these issues (which might suggest that specifically 
addressing them is unnecessary), it is generally better to spell out what is intended, both to make 
sure everyone has focused on the issues and is on the same page and to prevent anyone from 

                                                 
38 Restatement (Third) Trusts § 65, comment e.  
39 5 Austin Wakeman Scott et. al., Scott and Ascher on Trusts, §34.1.4 n.1 (5th ed. 2008). 
40 As the comment to § 411 of the UTC explains:  “Spendthrift terms have sometimes been construed to constitute a 
material purpose without inquiry into the intention of the particular settlor.  This result is troublesome because 
spendthrift provisions are often added with little thought.  [The UTC provision] does not negate the possibility that 
continuation of a trust to assure spendthrift protection might have been a material purpose of the particular settlor.  
The question of whether that was the intent of a particular settlor is instead a matter of fact to be determined on the 
totality of the circumstances.”  Unif. Tr. Code § 411 cmt. (amended 2004) (citations omittted); 7C U.L.A. 500 
(2006).  Note that the 2004 amendments to the UTC bracket § 411(c) because several states that have enacted the 
UTC have not agreed with this provision.   
41 Restatement (Third) of Trusts §65, comment e. 
42 Of course settlements in the fiduciary context should also include provisions common to more standard 
settlements – releases, integration provisions, and the like. 
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arguing for a different interpretation after the fact.  Spelling things out is especially important 
when some of the parties are not represented by counsel. 

1. Relevant Facts.  As discussed more fully below, a settlement involving a 
fiduciary can be challenged on the basis that the fiduciary failed to 
disclose relevant information to the beneficiaries.  Therefore, it is a good 
idea to recite the relevant facts in the agreement – at least enough to put a 
beneficiary on “inquiry notice” of the issue.  In a situation where there is a 
claim of fiduciary breach, this recital might include a general explanation 
of what the fiduciary allegedly did wrong (though the agreement would 
also likely provide that it is not an admission of wrongdoing). 

2. Choice of Law.  Specifying what law applies to the settlement agreement 
is a good idea in many contexts, but perhaps especially in dealing with 
trusts, whose situs (and governing law) can change and may vary 
meaningfully from state to state. 

3. Waiver of Further Accountings.  Sometimes beneficiaries (or some of 
them) have not been receiving account statements or other regular 
accountings.  In these circumstances it is helpful to include a provision 
saying statements or accountings have been provided or made available on 
request and that the beneficiaries waive any further accounting.  Note, 
however, that an issue that is disclosed on a statement or accounting the 
beneficiary did not see may not be resolved by the settlement agreement. 

4. Representation.  It is common for settling parties to depend on some 
signatories to represent others – for example, a parent might represent a 
minor child or an adult grandchild might represent minor, unborn, or 
disabled beneficiaries in the same class.  Consider spelling out both the 
authority that allows the signatories to represent others and the analysis 
that supports the conclusion that all interested parties are bound.  Also 
consider attaching a copy of the current virtual representation statute so 
that someone reviewing the instrument years down the road can easily see 
what the law was at the relevant time. 

5. Payment Instructions.  Settlements often involve payments by the trust or 
estate or by the fiduciary.  From an administrative standpoint, it is helpful 
to specify how payment will be made (check?  wire transfer?) and the 
relevant details (to whom should the check be cut?  what are the transfer 
instructions?).  If confidentiality concerns make it undesirable to include 
this information in the agreement itself, consider requiring that the 
fiduciary be provided with the necessary instructions before it has any 
obligation to pay. 

6. Confidentiality.  Confidentiality requirements are common settlement 
terms in many contexts.  In the fiduciary context, consider including 
exceptions to allow the fiduciary to carry out its duties (for example 
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disclosing to future beneficiaries or a successor fiduciary), to allow the 
agreement to be disclosed by any party to a successor fiduciary, and – if 
the fiduciary is a corporation – to allow disclosure to regulators (perhaps 
without notice to the other parties).  Also consider allowing the parties to 
disclose the terms of the agreement to their spouses (who are likely to find 
out anyway), perhaps on the condition that the spouse first signs a short 
agreement to abide by the confidentiality provision.  

7. Fiduciary Fees.  Consider reciting what fiduciary fees are expected.  Has 
the fiduciary agreed to waive termination or administration fees, or to stop 
charging fees after a certain point? 

8. Responsibility for Professional Fees.  Is the fiduciary bearing its own fees 
for lawyers and other professionals, or are those fees being paid from the 
trust or estate?  Are the beneficiaries bearing their own fees? 

9. Legal Advice.  To avoid any misunderstandings (or future claims of 
reliance), it is helpful to recite that the beneficiaries did not rely on legal 
advice from the fiduciary or its attorneys.  If the beneficiaries are 
represented by counsel, consider saying so and identifying the lawyers.  If 
not, consider reciting that the beneficiaries had the opportunity to consult 
with independent counsel and were encouraged to do so. 

10. Tax Advice, Consequences, and Logistics.  Settlements can have income 
or other tax consequences.  To avoid unpleasant surprises, consider 
spelling out how the fiduciary intends to report settlement payments and 
reciting the beneficiaries’ acknowledgment that they are responsible for 
any tax consequences of such payments and are not relying on the 
fiduciary or its counsel for tax advice.  The agreement can also provide 
that settlement payments will not be made until the recipients provide a 
properly executed Form W-9. 

11. Attorney General or Court Approval.  Sometimes settlement agreements 
are contingent on the approval of a court or, in the case of charitable trusts, 
the state attorney general.  (On the latter see, for example, 760 ILCS 
5/16.1(d)(4.5), which requires the attorney general to be given notice and 
an opportunity to object to a nonjudicial settlement agreement.) 

D. Trust Modification as a Component of Settlement 

It is not uncommon for a settlement of a trust dispute to incorporate a modification of the 
governing instrument to achieve the parties’ goals.  A modification might be made to alter the 
trustee succession provisions, investment provisions, or even dispositive provisions to reach an 
outcome that the trust’s existing terms do not otherwise contemplate.  As outlined above, 
modifications should be consistent with the intent of the settlor and material purpose of the trust.  
Mechanically, creative settlements can incorporate modifications using a variety of tools, several 
of which are outlined below. 
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1. Judicial Modification - Courts have traditionally viewed their role as an 
enforcer of the settlor’s intent, even if all the beneficiaries agree and the 
change appears to be in their best interest.43  Usually it must be established 
that some exigency, contingency, or emergency has arisen that makes the 
action of the court indispensable to the preservation of the trust and the 
protection of disabled or those who lack capacity.44  Otherwise, the parties 
must prove that compliance becomes impossible or illegal, the purpose of 
the trust can be substantially accomplished.45  A modification, unlike a 
reformation, modifies the provisions of the trust moving forward after the 
modification occurs.   

2. Judicial Reformation Proceedings46 

a. Reformation – A judicial proceeding whereby the court changes 
the language of a trust instrument, by the addition or deletion of 
words, to effectuate the settlor’s intent.  Unlike construction, which 
is necessitated when the settlor’s intent is questionable and needs 
to be ascertained, reformation is generally appropriate only when 
the testator’s intent is determinable but the terms of the instrument 
do not comport with such intent due to, for example, a mistake or 
change in the law. 

b. Scope - The traditional rule has held that to reform an instrument 
to correct a mistake of law or fact, the error must be evident within 
the instrument itself, without reference to extrinsic evidence.  
Thus, if there were no clear errors, the wording of the instrument 
could not generally be altered.  As with construction cases, 
however, courts have more recently taken a liberal view, allowing 
extrinsic evidence to prove that there is an error contradicting the 
settlor’s intent.  The Uniform Trust Code also follows this more 
liberal approach (See UTC § 415). 

c. Limitations - Reformation is often undertaken to address tax law 
changes that did not exist or were not anticipated by the settlor, 
such as to permit a charitable deduction, to preserve the 
generation-skipping tax free character of a trust or to allow for a 
QTIP election.  Reformation to preserve charitable split interest 

                                                 
43 Claflin v. Claflin, 149 Mass. 19 (1889) (articulating the prevailing American view); see Restatement (Third) of 
Trusts §65, comment a. 
44 Curtiss v. Brown, 29 Ill. 201 (1862), Compare Dyer v. Paddock, 395 Ill. 288 (1946) with Johns v. Johns, 172 Ill. 
472, 50 N.E. 337 (1898).  
45 Restatement (Third) of Trusts § Section 66, comment (c); see also In re Estate of Offerman, 153 Ill. App. 3d 299, 
300 (3rd Dist. 1987). 
46 Portions of these materials were initially prepared by David C. Blickenstaff, Eric W. Penzer, and Gregory J. 
Weinig for the Fall 2018 Meeting of the American College of Trust and Estate Counsel, Change Is Here To Stay:  
The Fate of Settlor Intent in a World of Flexibility, and are used with their permission.   
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trusts and GST exemptions has been federally sanctioned (see 
I.R.C. § 2055(e)(3), Reg. 26.2654-1(b)(ii)). 

d. Mistake - Reformation to address a mistake often requires clear 
and convincing evidence. 

3. Non-Judicial Settlement Agreements - Increasingly, states have 
modernized their statutes to permit certain trust modifications to be 
accomplished by an agreement signed by the relevant parties.  State 
statutes vary widely as to what modifications are permitted and which 
parties are required to participate in the agreement.  As an example of 
statute permitting relatively broad changes via Non Judicial Settlement 
Agreement (“NJSA”), the Illinois Virtual Representation Statute (the 
“Illinois NJSA statute”) is analyzed below:   

a. Scope.  The Illinois NJSA statute permits interested persons or 
their representatives to enter into a binding NJSA with respect to 
any matter involving a trust, often without involvement or approval 
of a court.47  

 
b. Interested Persons. “Interested persons” means the trustee and all 

beneficiaries, or their respective representatives under the Illinois 
NJSA statute (defined below) whose consent or joinder would be 
required in order to achieve a binding settlement were the 
settlement to be approved by court.  The Illinois NJSA statute 
makes clear that not only the trustee’s consent is required, but also 
the consent of any trust advisor, investment advisor, distribution 
advisor, trust protector or other holder, or committee of holders, of 
fiduciary or nonfiduciary powers, if the person then holds powers 
material to the particular question or dispute to be resolved or 
affected by the agreement.48  

 
c. Modifications Expressly Permitted by NJSA.  The Illinois NJSA 

statute provides a clear list of issues that are permissible subjects 
for NJSA without the need for court approval, terminations that 
require court approval, and catch-all agreements that are 
permissible only if they could have been approved by a court.  
 
i. No Court Approval Necessary.  Permissible modifications 

(other than termination) for NJSAs that do not need court 
approval include: 

 
 Validity, interpretation, or construction of the 

terms of the trust. 

                                                 
47 760 ILCS 5/16.1. 
48 760 ILCS 5/16.1(d)(1). 
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 Approval of a trustee’s report or accounting. 
 Exercise or nonexercise of any power by a 

trustee. 
 The grant to a trustee of any necessary or 

desirable administrative power, provided the 
grant does not conflict with a clear material 
purpose of the trust. 

 Questions relating to property or an interest 
in property held by the trust, provided the 
resolution does not conflict with a clear 
material purpose of the trust. 

 Removal, appointment, or removal and 
appointment of a trustee, trust advisor, 
investment advisor, distribution advisor, 
trust protector or other holder, or 
committee of holders, of fiduciary or 
nonfiduciary powers, including without 
limitation designation of a plan of 
succession or procedure to determine 
successors to any such office. 

 Determination of a trustee’s compensation. 
 Transfer of a trust’s principal place of 

administration, including without limitation 
to change the law governing administration 
of the trust. 

 Liability or indemnification of a trustee for 
an action relating to the trust. 

 Resolution of bona fide disputes related to 
administration, investment, distribution or 
other matters. 

 Modification of terms of the trust pertaining 
to administration of the trust.49 

 
ii. Court Approval Necessary: Trust Termination.  The Illinois 

NJSA statute allows for complete termination of a trust, but 
only with court approval.50  In Illinois, a court must 
conclude continuance of the trust is not necessary to 
achieve any clear material purpose of the trust.51  
Additionally, like many states, Illinois courts historically 
were reluctant to authorize terminations to trusts that 
contained spendthrift provisions because they considered 
them to be a “material purpose” the trust.  Recognizing that 
most trusts now contain spendthrift provisions, the Illinois 

                                                 
49 760 ILCS 5/16.1(d)(4)(A-K). 
50 760 ILCS 5/16.1(d)(4)(L). 
51 Id. 
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NJSA statute provides that inclusion of a spendthrift 
provision is not a clear material purpose of the trust, and 
the court is not precluded from modifying or terminating a 
trust just because the trust instrument contains a spendthrift 
provision.  Rather, the Illinois NJSA statute permits courts 
to consider a spendthrift provision as a factor in deciding 
whether to terminate a trust.52 

 
iii. Other Matters that Could Have Been Approved By a Court.  

The Illinois NJSA statute specifically states that the above 
list of items are not exclusive; rather, it states that “any 
other matter involving a trust” can be addressed in a NJSA 
but only “to the extent the terms and conditions of the 
nonjudicial settlement agreement could be properly 
approved under applicable law by a court of competent 
jurisdiction.”53  

 
iv. Charitable Interests.  The statute requires that the parties to 

the NJSA affecting a charitable interest notify the Attorney 
General’s Charitable Trusts Bureau in writing of the 
proposed agreement at least 60 days prior to the effective 
date of the agreement.54 

 
v. Court Approval May Be Obtained Even if Not Required.  

Although court approval is required only for trust 
terminations, court approval may be sought by any 
beneficiary or other interested person by requesting the 
court to approve any part or all of the NJSA, including 
whether any representation is adequate and without conflict 
of interest.  The petition for such approval must be filed 
before or within 60 days after the effective date of the 
agreement.55  

 
d. Virtual Representation.  Like many states, the Illinois NJSA statute 

permits certain individual beneficiaries to represent beneficiaries 
who are minors, disabled, unborn, or even unascertainable, so long 
as there is no conflict of interest between the representative and the 
represented.  Representatives can include: 
 

i. Agents: If a trust beneficiary is a person under a disability, 
an agent under a power of attorney for property who has 

                                                 
52 Id. 
53 760 ILCS 5/16.1(d)(4)(M). 
54 760 ILCS 5/16.1(d)(4.5). 
55 760 ILCS 5/16.1(d)(5). 
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authority to act with respect to the particular question or 
dispute. 

 
ii. Guardians:  If there is not an agent, and a trust beneficiary 

is represented by a court appointed guardian, then the 
guardian shall represent and bind the beneficiary.  

 
iii. Parents:  If a trust is a minor or a person with a disability or 

an unborn person and is not represented by a guardian or 
agent, then the parent of the beneficiary may represent and 
bind the beneficiary.56 

 
iv. A Beneficiary having a Substantially Identical Interest:  If 

not represented by an agent, guardian or parent, a 
beneficiary may be represented by and bound by another 
beneficiary (or its representor) having a “substantially 
similar interest” with respect to the particular question or 
dispute.57  

 
v. Class Representation:  If all the primary beneficiaries of a 

trust either have legal capacity or have representatives who 
have legal capacity, they shall represent and bind all other 
beneficiaries who have a successor, contingent, future, or 
other interest in the trust.58  

 
4. Merger 

a. Technique - A merger consists of the trustee combining two or 
more trusts into a single trust.  The trusts being merged must have 
substantially similar terms and identical beneficiaries.  Most states 
have adopted statutes to expressly authorize merger.  By way of 
example, the Illinois statute provides that the trustee has a power 
“to consolidate 2 or more trusts having substantially similar terms 
into a single trust.”59 
 

b. Practical Considerations - In every case, the trustee would need to 
make a determination that the trust merger is in the best interests of 
all of the trusts’ interested persons and the merger will not 
substantially impair the accomplishment of the trusts’ purposes.  
This would include an analysis of the tax attributes of each trust 
and possibly investment considerations.  Mergers can be useful to 
simplify administration and reduce expenses.   

                                                 
56 760 ILCS 5/16.1(a)(4). 
57 760 ILCS 5/16.1(a)(1), (6). 
58 760 ILCS 5/16.1(a)(3). 
59 760 ILCS 5/4.25. 
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c. Consider the Terms of the Trust Instrument - The trust instrument 

may contain a provision allowing merger with certain other trusts, 
such as trusts that have identical beneficiaries or may be more 
liberal than the governing statute, for example, allowing trusts that 
have different administrative provisions to be merged. 

 
5. Decanting 

a. Background - Decanting is the process by which a trustee of an 
irrevocable trust (the “first trust”) with discretionary powers over 
trust principal, transfers all trust principal into another trust that is 
governed by a separate trust instrument (the “second trust”).  The 
trust principal is then held subject to the second trust instrument 
whose terms differ from those contained in the first trust 
instrument.   
 

b. Historical Process - Prior to any decanting statute, many trusts 
were effectively “decanted” by relying on the merger provisions of 
an instrument, by having a trust protector simply amend or restate 
the original governing trust instrument, or by having the trustee 
make a discretionary distribution for the benefit of one or more of 
the existing trust beneficiaries to a new trust by relying on the right 
to make distributions deemed to be in the beneficiaries’ best 
interests.  However, some trusts were not drafted with enough 
flexibility expressly to permit this type of decanting, and even 
where the trust terms and common law seemed to permit it, 
trustees and practitioners alike sought more governance and 
certainty when engaging in such a transaction. As a result, many 
states have enacted legislation expressly to permit decanting. 
 

c. Modern Use 
 

i. Historical Trend. Depending on the particular 
circumstances, decanting can be an effective and 
economical option for modifying a trust.  While several 
courts have recognized the power to decant under general 
principles of common law, states now are trending toward 
codifying the concept by legislation.  Over 25 jurisdictions 
have already enacted decanting statutes,60 and the Uniform 
Law Commission’s Committee on Trust Decanting 
completed its model act in 2015, and which as of the 

                                                 
60 See http://www.actec.org/assets/1/6/Culler-Decanting-Statutes-Passed-or-Proposed.pdf (as of August 20, 2018) 
(viewed February 3, 2019). 
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writing of this outline has recently been enacted in seven 
states.61 

 
ii. Rationale.  State decanting statutes rely on the same 

rationale as historical decantings: If a trustee has the 
discretionary power to distribute assets to or for the benefit 
of the beneficiaries, then the trustee in effect has a special 
power of appointment that can be exercised by appointing 
trust assets to another trust for the benefit of the 
beneficiaries. 

 
iii. Potential Uses of Decanting in Settlement.  The following 

represent some modifications that may facilitate settlement, 
depending on the circumstances: 

 
 Correct drafting mistakes or clarify ambiguities; 
 Segregate trustee duties to appoint an investment 

advisor, trust protector, or distribution advisor; 
 Divide “pot trusts” to accommodate beneficiaries 

with divergent needs; 
 Change investment language to provide for 

flexibility; 
 Change situs of a trust when the trust doesn’t 

contemplate such a change; 
 Add special needs provisions in the case of a 

disabled beneficiary; 
 Add spendthrift language to enhance creditor 

protection; and 
 Adapt to changed circumstances of a beneficiary, 

such as substance abuse or divorce, including 
modifications to delay distribution of trust assets. 

 
iv. Critical Issues to Consider  

 
a. Grantor’s Purpose.  As with any modification 

incident to settlement, a trustee exercising the 
power to decant should consider the grantor’s 
purpose in establishing the trust.  Some states 
explicitly require that the trustee consider the 
grantor’s purpose to ensure that decanting is not 
used contrary to the intent of the creator.62 

 
b. Consents. A trustee who is decanting incident to a 

settlement may desire to secure consents from as 
                                                 
61 See http://www.uniformlaws.org/Act.aspx?title=Trust%20Decanting (viewed February 3, 2019). 
62 See, e.g., 760 ILCS 5/16.4(b). 
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many beneficiaries as possible to protect the trustee 
from future claims. In an ideal world, that might 
include current and remainder beneficiaries, 
whether contingent or vested.  There is a strong 
argument that, since decanting is fundamentally a 
discretionary principal distribution, the trustee 
should be allowed to proceed without consents as 
with any discretionary principal distribution. 
Further, it will often be undesirable to notify 
contingent remainder beneficiaries who would 
otherwise be unaware of the trust’s existence and 
whose interests are remote. This may be particularly 
true where the trust into which the decanted trust is 
being poured does not include the same contingent 
beneficiaries.  Lastly, consent by a beneficiary may 
have significant, negative gift tax consequences 
(discussed below) and should be limited to 
administrative changes only. 

 
c. Limitations on a Trustee’s Liability.  Many 

recently-enacted decanting statutes specify that the 
trustee is under no duty to decant.63  This provision 
anticipates an argument by a disgruntled beneficiary 
that a trustee breached its fiduciary duty by failing 
to decant, even if there was no need to make a 
distribution of trust income or principal under the 
trust’s discretionary distribution standard.64 

 
d. Other Steps for Limiting Trustee Liability for 

Decanting.  An ethical trustee will want to act 
properly, and a prudent trustee will want to 
minimize the risks of fiduciary liability arising from 
decanting.65  The issue of trustee liability will be 
especially important if the second trust changes the 
interests of the current or remainder beneficiaries.  
For example, the trustee of the first trust may have 
the ability to transfer all the property of the first 
trust to the second trust and exclude certain 
beneficiaries of the first trust from being 
beneficiaries of the second trust.66  A trustee 
concerned about liability – and unwilling to risk the 

                                                 
63 See, e.g., O.R.C. § 5808.18(J); Ind. Code Ann. § 30-4-3-36(g). 
64 Wareh & Dorsch, Decanting:  A Statutory Cornucopia, Trusts & Estates, March 2012 at 22. 
65 See 12 Del. C. § 3528. 
66 See, e.g., N.Y. Est. Powers & Tr. § 10-6.6(b). 
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consequences of beneficiary consent – may consider 
seeking court approval. 

 
6. Exercising Powers of Appointment – A settlement may include an 

agreement for a beneficiary to exercise a power of appointment as a means 
to reach an outcome desired by the parties.  The individual holding the 
power of appointment can exercise the power in accordance with the terms 
of the governing instrument to achieve the desired distribution in 
settlement.  

a. Powers of Appointment Generally.  A power of appointment with 
respect to property is treated as a separate interest in such 
property.67 On the creation of a trust, the grantor may delegate a 
power to reallocate the assets of the trust; such a power must be 
exercised according to its express terms and in no other way.68   
 

b. Types of Powers of Appointment.  There are two types of powers 
of appointment: a general power of appointment and a special or 
limited power of appointment.  
 

i. General Power of Appointment.  A “general” power of 
appointment gives the holder the right to appoint the 
property subject to his power to anyone at all, including 
himself, his creditors, or his estate. The value of property 
over which a person has a general power of appointment is 
included in his gross estate when he dies.69 

 
ii. Special Power of Appointment.  A “special” power of 

appointment permits the holder to appoint among the 
persons designated by the creator of the trust, but in no 
event can the holder of the power appoint the property to 
himself, his creditors or his estate. Because the holder of a 
special power cannot appoint to himself, his creditors, or 
his estate, the value of the property subject to his power is 
not included in his estate at his death.70 

 
c. Invalid Powers of Appointment.  In exercising a power of 

appointment as part of a settlement, it is critical that the power is 
exercised carefully in accordance with the terms of the governing 
instrument.  For instance, a special power of appointment is valid 
only if exercised in compliance with any conditions established by 

                                                 
67 26 C.F.R. §25.2518-3(a)(1)(iii).  
68 In re Estate of Beckwith, 258 Ill.App. 411, 417 (2d Dist. 1930). 
69 34A Am. Jur. 2d, Federal Taxation ¶ 110,158. 
70 Id. 
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the donor.71 If the donee of a special power appoints a beneficial 
interest to a non-object of the power, the appointment is 
ineffective.72 

 
7. Disclaimers – Disclaimers can be another powerful tool in settlement, 

depending on the circumstances and timing involved.  Because disclaimers 
must satisfy specific technical legal requirements to be effective, their use 
can be more limited in settlement scenarios.  It is important to review both 
federal and state law in structuring a disclaimer. 

a. Federal Law.  The Internal Revenue Code provides that a refusal to 
accept an interest in property is not treated as a gift for federal 
transfer tax purposes if it is made (i) irrevocably; (ii) without 
qualification; (iii) timely; (iv) in writing; and (v) before the 
acceptance of benefits associated with the property.73  In addition, 
the disclaimed property must pass to someone other than the 
person making the disclaimer and must pass without any direction 
by the person making the disclaimer.74   

b. State Law.  Most states also have enacted laws addressing the 
requirements for valid disclaimers of interests for traditional state 
property law purposes.  In analyzing whether a disclaimer 
complies with state law, it is important to consider which state law 
is applicable to the disclaimer, which could include (i) the state of 
the decedent’s domicile; (ii) the place of the trust’s administration; 
(iii) the situs of trust property; or (iv) the disclaimant’s domicile.75   

E. Tax Considerations in Settlements – In undertaking any settlement, it is critical 
to be mindful of the income and transfer tax consequences that will result from 
any agreement that results in an exchange of money, shifting of benefits, or other 
change in property rights among the parties.  Because the topic of tax 
considerations in settlement is a broad in and of itself, the specifics are beyond the 
scope of this outline.  It is important to involve a tax advisor before negotiating a 
final settlement so questions of deductibility and reporting can be considered 
thoughtfully without inadvertently agreeing to an undesirable outcome.  The tax 
consequences should be understood by all parties and any reporting questions 
should be clearly addressed in the agreement. 

 
 

                                                 
71 In re Estate of MacLeish, 35 Ill.App.3d 835, 838 (1st Dist. 1976). 
72 BMO Harris Bank N.A. v. Towers, 2015 IL App (1st) 133351, ¶ 28. 
73 I.R.C. § 2518.   
74 Id. 
75 Mordon, Michael E., Charles A. Redd, and Eileen B. Trost, Estate Administration, The Effective Use of 
Disclaimers in Estate Administration, 17A (Illinois Institute for Continuing Education 2014). 
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VI. Releases 

A. Purpose. From a fiduciary’s perspective, a release is an important part of 
resolving issues that arise in trust and estate administration because whatever the 
resolution – whether it involves a payment by the fiduciary, an interpretation of 
the governing document, or an agreed modification – the fiduciary wants to be 
sure that it cannot be held liable (or at least that its liability will be limited to 
whatever it agreed to pay).  Releases are intended to provide certainty, security, 
and finality. 

B. Form.  Releases take different forms.  On the more routine end of the spectrum, 
fiduciaries often seek “receipt, release, and refunding” agreements – typically 
when final distributions are being made – under which the beneficiaries receive 
their distributions without the need for a formal proceeding to approve the 
fiduciary’s accounts in exchange for their release of the fiduciary and agreement 
to refund the money if it is needed to cover obligations of the trust or estate (for 
example, to pay taxes).  Releases are also standard components of both judicial 
and nonjudicial settlement agreements, which tend to be more tailored to the 
particular situation at hand. 

C. Indemnification.  Fiduciaries sometimes seek indemnification in an effort to 
require beneficiaries to bear the expense if a claim is made despite the release.  
Indemnification provides additional protection for the fiduciary.  However, 
demanding indemnification can be viewed as overreaching, especially if the 
fiduciary would not be entitled to indemnification if the matter were resolved by a 
court.  See, e.g., Hastings v. PNC Bank, NA, 54 A.3d 714 (Md. 2012) (4-3 split 
among judges of Maryland’s highest court as to whether fiduciary’s request for 
indemnity as part of release was proper under the specific circumstances).  Also 
note that as a practical matter, (1) a request for indemnification may rub the 
beneficiaries the wrong way and (2) just because the beneficiary is required to 
indemnify does not mean the fiduciary will actually be able to collect – or collect 
right away. 

D. The Importance of Informed Consent. 

1. A release is a form of consent, and the beneficiaries’ consent to a 
fiduciary’s course of conduct can be a powerful defense.  See McCormick 
v. McCormick, 180 Ill. App. 3d 184, 201 (1st Dist. 1988) (“As a general 
rule, a beneficiary of a trust who consents to or approves of an act, 
omission or transaction by a trustee, may, upon the ground of waiver or 
estoppel, be precluded from subsequently objecting to the impropriety of 
such act, omission or transaction.  The rule may arise from acquiescence, 
request, participation or notification …”). 

2. Keep in mind, however, that consent is only as good as the information on 
which it is based.  And because a fiduciary has a duty to provide a 
beneficiary with relevant information, see, e.g., Janowiak v. Tiesi, 402 Ill. 
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App. 3d 997, 1008 (1st Dist. 2010), a beneficiary who does not receive the 
relevant information will not be bound.  That rule applies to releases.  Id. 
at 1006 (“a release arising out of a fiduciary relationship is voidable if one 
party withheld facts that were material to the agreement”). 

E. Unknown Claims.  Releases sometimes purport to relieve the fiduciary of 
liability for all claims whether known or unknown.  However, it is not always 
clear that claims unknown to the parties – or at least to the releasing party – can 
be effectively released.  In Illinois, for example, it appears that a general release 
does not bar claims that were not within the parties’ contemplation, but a release 
that is sufficiently tailored might.  See, e.g., Goodman v. Hanson, 408 Ill. App. 3d 
285 (1st Dist. 2011) (enforcing release even though plaintiff was not aware of 
claim at the time; release of “any and all claims and matters that have been 
asserted in the Litigation or that could have been asserted in the Litigation, and 
any and all claims arising out of or in any way related to the obligations, duties 
and management or administration of the Estate and/or Trust” was “sufficiently 
specific to identify the claims that are being released” and the claim fell within its 
scope); Thornwood, Inc. v. Jenner & Block, 344 Ill. App. 3d 15 (1st Dist. 2003) 
(general release did not bar unknown claim but specific release did); compare 
Janowiak, 402 Ill. App. 3d at 1016 (release of “any and all liability relating to 
[defendant’s] acts or failure to act as trustee” was a general release and did not bar 
unknown claim). 

F. Strict Scrutiny.  Fiduciaries should keep in mind that the releases they receive 
will be subject to strict scrutiny, with doubts resolved in favor of the releasing 
party.  Janowiak, 402 Ill. App. 3d at 1006 (“a release between a trustee and a 
beneficiary, like all transactions growing out of a fiduciary relationship, is subject 
to the closest scrutiny”). 

G. Representation / Binding All Interested Parties.   

1. A fiduciary will want to make sure that any release is executed by all 
interested parties or their representatives under the relevant virtual 
representation statute. 

2. Obtaining all the necessary signatures will sometimes run afoul of the 
settlor’s (or current beneficiaries’) interest in keeping the trust terms 
private.  But a release or consent signed by only some of the beneficiaries 
necessary to bind the whole group does little to protect the fiduciary.76 

                                                 
76 See Eric A. Manterfield, Shelter From The Gathering Storm:  Protection For Trustees (And Estate Planners!) 
Facing Fiduciary Challenges, The American Law Institute Continuing Legal Education ALI-CLE Course Materials 
SX025 ALI-CLE 1393 (2016) (available on Westlaw) (“If the consent is signed only by the current income 
beneficiary, the trustee still has exposure to the remainder beneficiaries.  The widow who does not want her children 
to learn about the trust until her later death has put the trustee in an untenable position.  Any consent to retain these 
assets must also be signed by the remainder beneficiaries.”). 



 Page 29 of 29 
NTAC:3NS-20 

VII. Conclusion 

A. The fiduciary role is not an easy one.  Fiduciaries often operate in difficult 
circumstances, and they are always subject to demanding duties.  They must 
remain vigilant to ensure they are discharging their responsibilities. 

B. A fiduciary’s conduct is measured by process, not results.  While problems cannot 
always be avoided, a conscientious and communicative fiduciary should be able 
to steer the safest possible course. 
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