
ACTEC

2019 RegionalMeeting

September 20-22,2OL9

ACCOUNTINGS, ASSENTS, RELEASES, AND OTHER PROTECTIONS FOR TRUSTEES

DON'T LET THE DOOR HIT YOU ON THE WAY OUT!

Stacy K. Mullaney, Esq.

Chief Fiduciary Officer, Fíduciary Trust Company, Boston

sm u lla n ev(ôfid ucia rv-trust.com

Mark E. Swirbalus, Esq.

Goulston & Storrs PC, Boston

mswi rba lus@ gou lstonstorrs.com

l. Protections for Trustees "On Their Wav Out"

A. There are several options for trustees of terminating trusts, or for resigning
trustees who are transferring trust assets, to ensure they are protected from
later claims by beneficiaries and others.

B. Trustees can traditionally seek a discharge from their liability prior to
transferring trust assets by seeking court approval of an accounting oftrust
actívities or, in the alternative, by seeking a release and discharge from
beneficiaries and others, including co-trustees and successor trustees.

C. Trustees should consider seeking a release and discharge from successor
trustees, because a successor trustee has a duty to collect trust assets and
redress any breach by a former trustee.

D. ln addition to court accountings and releases, trustees should also consider
what protections may be provided under the trust instrument or by statute

ll. Protection Under the Trust rument - Exculoation Clauses

A. An exculpatory clause is a provision in a trust that limits the l¡ab¡l¡ty of the
trustee in a specific way. An exculpatory clause will operate to release the
trustee from liability for what might have otherwise been a breach of trust.
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B. Courts have upheld exculpatory clauses that release trustees from liability for
failure to diversiñ7 trust assets, for breaches of trust arising from ordinary
negligence or honest mistakes of judgment, for making excessive
disbursements, and for self-dealing under certain circumstances.

C. On the other hand, courts will generally not enforce exculpatory clauses that
purport to prohibit judicial review of any acts or omissions by the trustee,
and will generally not enforce clauses that release the trustee from liability
for willful or intentional breaches of trust, acts of bad faith, gross negligence,
and dishonesty, or acts taken with reckless indifference to the interests of
the beneficiaries.

D. The Restatement (Third) of Trusts provides that exculpatory clauses are
enforceable except to the extent that they purport to relieve a trustee of
liability for a breach of trust committed in bad faith or with reckless
indifference to the fiduciary duties of the trustee, the terms and purposes of
the trust, the interests of the beneficiaries, or accountability for profits
derived from a breach of trust. Restatement 3d Trusts I96(L) (2OL2l.

E. Section 1008 of the Uniform Trust Code (UTC) similarly provides the
following:

(a) A term of o trust relíeving a trustee of liability for breoch of trust is
unenforceoble to the extent that it:

(1) relieves the trustee of liability for breoch of trust committed in
bad faith or with reckless indifference to the purposes of the trust
or the interests of the beneficiories; or

(2) was inserted as the result of an abuse by the trustee of o
fiduciary or confidential relationship to the settlor.

(b) An exculpotory term drafted or caused to be drafted by the trustee is
invalid as an obuse of o fiduciory or confidential relationship unless the
trustee proves that the exculpotory term is foír under the circumstances
ond that its existence and contents were adequotely communicated to the
settlor.

See also M.G.L. c.203E,9 1008; NH Rev Stat 5 564-BN:10-1008; 14A V.S.A. S
L008; 1-8-B M.R.S.A. S 1008.
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ll¡. More Protection Under the Trust lnstrument - Accounting Provisions

A. Many trust instruments include a provision that allows for binding assent to
an accounting and imposes an objection deadline. For example:

The written ossent of each person to whom an occount ís required to be
rendered as provided above shall fully protect the trustees as to all
matters or transactions stated ín the account or shown thereby, and sholl
be finol and binding on all porties hoving any ínterest in the particular
trust. Each beneficiory þr legal guardion, similor legol representotive,
ottorney-in-fact, porent, family member or other person, os the case may
be) shall be deemed to have given a written ossent to the occount if the
trustees receive no written objection from such person within sixty (60)
days ofter the mailíng of such occount to such person's last known
oddress on file wíth the trustees.

B. Setting aside the question of whether a non-statutory limitations period is

enforceable, accountings and assents provide significant protection to the
trustee, but only as to those parties to whom the trustees are required to
account. Good fiduciary practice still includes providing annual accounts to
required parties and actively seeking written assents.

C. Note that modern drafting practices often limit the parties to whom a

trustee is required to account. For instance, even where the trust property is

administered for multiple generations, accounting provisions may limit
accountings to the eldest generation or the primary beneficiary:

The trustees of each trust hereunder shall render on occount ofthe trust
at leost as often as annually to the one or more beneficiories of the
porticulor trust who, during the period covered by the account, were
entitled or eligible to receive trust income; províded that if such account
is rendered to ø benelícíary of full legøl capocity, the trustees shall not
be required to render such occount to thot beneficÍøry's íssue even íf
such issue ore also benefÍcíoríes of the trust, and further provided thot if
a beneficiory ftncluding the Donor) is not of fuil legal capacity, the
trustees moy (or shall, if the trustees are otherwise required to render an
account to the beneficiary os provided above) instead render the account
to the beneficiory's legal guordian or similor legal representative, if any,
or if none, to the beneficiary's attorney-in-fact oppointed under o power
of ottorney signed by the beneficiary or to qny porent, family member or
other person deemed suitoble by the trustees to see to the protection of
the beneficiary's interest in the trust.
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D. Accounting provisions that prescribe reporting to a limited class of
beneficiaries may necessarily limit the protection from liability afforded to
trustees. Provisions of this sort raise issues as to whether the assent by a
limited class of beneficiaries is effective in binding other beneficiaries.
Courts have held that trust provisions providing that acceptance of an
accounting by a limited class of beneficiaries was not binding on other
beneficiaries. Such a limitation has been found to violate public policy and
limit redress for trustee misconduct. See Veno v. Veno,899 N.E.2d 522 (lll
App. 200-081; Matter of Crone,34 N.Y.S.2d 9 (Sup Ct. L942).

¡V. Statutory Protections for Trustees

A. Even if no assent is given, the act of rendering accounts starts the statutory
limitations period running.

B. Section 1005 of the UTC provides the following:

(a) A beneficiary may not commence o proceeding agoinst a trustee for
breach of trust more than one year after the date the beneficiary or
representative wos sent a report that adequotely disclosed the existence
of a potentiol claim for breach of trust ond informed the beneficiary of the
time ollowed for commencing a proceeding.

(b) A repon adequately discloses the existence of o potentiol claim for
breach of trust if it provides sufficient information so that the beneficiory
or representatíve knows of the potential claim or should hove inquired
into its existence.

(c) lf subsection (a) does not apply, a judicial proceeding by a beneficiory
agoinst a trustee for breoch of trust must be commenced withín five years
after the first to occur of:

(L) the removal, resignation, or deoth of the trustee;

(2) the terminotion of the beneficiary's interest in the trust; or

(3) the terminotion of the trust.

See also M.G.L. c.203E, $ 1005; NH Rev Stat I 564-8:10-1005; L4 V.S.A. I
L005; 18-B M.R.S.A. 5 1005.
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Note that the limitations periods under the Massachusetts Uniform Trust
Code (MUTC) are even shorter. Pursuant to Section 1005 of the MUTC, a

beneficiary has six months to bring a claim as to any matter disclosed in an
account. lf there is no such disclosure, then the period is three years from
the date the beneficiary knew or reasonably should have known of the
potential claim. Otherwise a judicial proceeding against the trustee must be
made within five years of the first to occur of (a) removal, resignation, or
death of the trustee, (b) termination of the beneficiary's interest in the trust,
or (c)termination of the trust. See M.G.L. c. 203E, I 1005.

C. Likewise, Section 817(a) of UTC provides the following:

(o) Upon termínation or partiolterminotion of a trust, the trustee may
send to the beneficiaries a proposal for distribution. The right of any
beneficiary to object to the proposed distribution sholl terminate if the
beneficiary does not notify the trustee of an objection within 30 doys after
the proposal wos sent but only íf the proposal informed the beneficiary of
the ríght to object ond of the time ollowed for objection.

See also M.G.L. c.203E,5 81.7(a); NH Rev Stat 5 564-B:10-8L7(ta);14 V.S.A. S

8L7(al;18-B M.R.s.A. $ 817(1).

This section allows a trustee to send a proposalfor distribution, and if the
beneficiary does not object, gives the trustee protection against a later
challenge by the beneficiary.

Focused on the need for disclosure to be complete and consent to be
informed, the Massachusetts Uniform Trst Code further requires the
provision of sufficient material facts to evaluate the proposal. See M.G.L. c.

2038,5 817(aX¡i).

V. From Whom Should a Trustee Seek Assent and a Release?

A. The answer to this question will depend on whether the trust is terminating
or whether the trust is continuing and the trustee is resigning. W¡th respect
to a terminating trust, a release would most likely be sought from those
persons receiving the trust property. ln the case of a resigning trustee, a

release should be obtained from all interested beneficiaries, as well as co-
trustees and successor trustees.

B. Trustees should be mindful, however, of issues regarding the enforceability
of releases, as well as issues that could rise to other liability. Challenges can
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include claims that a trustee breached its duty of loyalty ¡n transacting with a

beneficiary for a release of liability; that incomplete or fraudulent
information was provided in connection with the release; that the
beneficiary was improperly induced to execute the release; and that the
release lacked adequate contractual consideration.

C. Section 1009 of the UTC provides the following:

A trustee is not be lioble to a beneficiary for breach of trust íf the
beneficiary consented to the conduct constituting the breach, released the
trustee from liability for the breach, or ratified the tronsaction
constituting the breach, unless:

(L) the consent, release, or ratification of the beneficíory was
induced by improper conduct of the trustee; or

(2) at the time of the consent, release, or ratificotion, the
beneficiary did not know of the beneficiary's rights or of the
materiolfacts relating to the breach.

See also M.G.L. c.203E,5 1009; NH Rev Stat I 564-8:10-1009; L4 V.S.A. $
1009; 18-B M.R.S.A. I 1009.

D. Moreover, the inclusion of indemnification language within the release could
give rise to still more issues, because an indemnity can be víewed as

improper and overreaching. The common law rule is that a trustee is entitled
to reimbursement or exoneration for reasonable costs and expenses
properly incurred. See Scott and Ascher on Trusts, 522.L at L62L (5th ed.
2OO7). Moreover, under Section 709 of the UTC, trustees are entitled to
reimbursement for all reasonable expenses properly incurred. See also
M.G.L. c.2038,9 709; NH Rev Stat I 564-B:LO-7O9; 14 V.S.A. 5 709; L8-8
M.R.S.A. S 709. While a release provides some measure of protection from
later claims bythe releasing parties, it does not provide full protection. For
example, a beneficiary may later allege that he or she did not understand the
release, that the information provided with the release was incomplete, etc.
Only indemnification language will protect a trustee from the costs
associated with later-brought claims. But is it proper for a trustee to ask for
indemnification?

6



Vl. More on the Legal lssues Raised When Seeking a Release

A. Conflicts of lnterest & lndemnification: A trustee who requests a release and
indemnity from a beneficiary is transacting with the beneficiary and must
consider conflicts of interest and the duty of loyalty.

HastÍngs v. PNC Bank, 54 A.3d 7t4 (20t2l

Barbara Hastings and her siblings were beneficiaries of a terminating trust.
They sued PNC Bank as trustee, alleging that PNC improperly demanded that
each beneficiary execute a broad release and indemnity agreement priorto
distribution of trust assets and miscalculated the inheritance tax due. Under
the "Waiver, Receipt, Release and lndemnification" agreement PNC supplied,
the beneficiaries (1) acknowledged that they had consulted with an attorney
(or chosen affirmatively not to do so), (2) declared that they had reviewed
the books, records, and statements of the trust, and (3) approved PNC's

handling and administration of the trust. They further agreed to release,
indemnify, and hold PNC harmless from any losses, claims, demands, costs,
and expenses that may arise from PNC's administration of the trust.

The beneficiaries claimed that the release and indemnity clause was too
favorable to PNC and that they could not be required to execute it prior to
their receiving distribut¡ons. They demanded immediate distribution of the
trust assets. PNC noted that it did not require the execution of the
agreement prior to distribution, but rather utilized the agreement rather
than pursuing the alternative path under Maryland law of petitioning the
court for approval of a final accounting and termination of the trust in order
to obtain the same protection as provided by the agreement.

ln affirming the trial court's findings in favor of PNC, the Maryland Court of
Appeals noted the following:

L. While the duty of loyalty prohibits a trustee from using trust
property for the trustee's own purposes, a trustee may engage in

a self-interested course of action so long as the beneficiaries
provide valid, informed consent;

2. The consent of the beneficiaries was informed consent as the
beneficiaries did not allege there was insufficient disclosure; and

3. Though the release and indemnification agreement was broader
than what the trustee would have obtained with an account
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B.

allowance, because the release covered PNC in its corporate
capacity and not just as trustee, and indemnified PNC against all
costs arising from administration and not just reasonable costs,
the terms were not so one-sided or broad as to impermissibly
place PNC's interest before the interests of the beneficiaries.

ed Consent: A release or judicial approval of a trustee's accounting is
only valid to the extent it is based on full and complete information. As
noted in Hastings v. PNC Bank, no matter the terms of the release itself, it
could not protect PNC from liability arising from fraud, materíal mistake, or
irregularity in disclosure. Had PNC presented a fraudulent or inaccurate
accounting to a court, that court's order approving the accounting,
distribution, and termination of the trust would not have been a bar as to
those matters fraudulently or inaccurately represented.

Roths v. Fírst lnterstote Bonk,384 Mont. 553 (20161

Nicholas Raths established a trust under his will naming his wife, Marie, and
his three sons as beneficiaries. First lnterstate Bank served as co-trustee
with Marie. The trust came into existence upon Nicholas's death in 1988,
and the trust property included fractional interests in a 6,300-acre ranch.
After 1988, Marie continued to live on the ranch and primarily controlled
decisions concerning the ranch's operations and management. The trust
terminated upon Marie's death and distributed out in equal shares to the
three sons.

Prior to distribution, First lnterstate Bank provided the beneficiaries with a

"Receipt of Distribution and Acknowledgement" providing that "l agree that
the distributions that I have received represent a final distribution of the
amounts to which I am entitled from the Trust." The Receipt further
provided that "l have read this Receipt of Distribution carefully, had the
opportunity to discuss it with my attorney, and I understand the contents of
this document. I sign this document willingly." The sons were also given an
appraisal of the ranch and severalyears of trust tax returns and statements.

Approximately one year after executing the Receipt, one of the sons filed suit
against First lnterstate Bank for breach of trust and breach of fiduciary duty,
alleging that First lnterstate Bank mismanaged the income-producing ranch
and that he did not receive the full potential distribution. On appeal from
the District Court, the Supreme Court of Montana affirmed summary
judgment for First lnterstate Bank, noting that the District Court did not err in
finding that First lnterstate Bank had disclosed all information to the son
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pr¡or to his executing the Receipt, and that his executing the Receipt ratified
any alleged mismanagement of trust property by First lnterstate Bank.

Notíonal Academy of Sciences v, Combridge Trust Co.,346 N.E.2d 879 (19761

Leonard Troland died in L932 survived by his widow, Florence Troland. His
will provided that all his real property and intangible property be held in trust
by Cambridge Trust as trustee, with the net income payable to his widow
during her lifetime or until she should remarry. Upon her death or
remarriage, the trust property was to be distributed to the National Research
Council, an agency of the NationalAcademy of Sciences, to be held in trust
for certain scientific purposes.

Cambridge Trust paid income to the widow until December L967, when she
died. Cambridge Trust learned sometime thereafter that the widow had
remarried in L945 and that income payments to her after that date were
improper. Payments to the widow during this period were reflected on the
12th through 33rd accounts that were submítted to the court and allowed.

The Academy sued to revoke the decrees allowing the accounts, restore
amounts paid to the widow in error, and for payment of the Academy's legal
fees and expenses. Cambridge Trust appealed the probate court's revocation
of the earlier decrees, asserting that where there is no procedural infirmity in
the allowance of accounts, mere negligence in the administration of the trust
prior to allowance is not enough to warrant reopening those accounts, and
that such accounts may not be impeached except for fraud or manifest error.
The Appeals Court of Massachusetts affirmed the decision of the probate
court. Accounts can be reopened in cases of fraud, misrepresentation,
duress, and lack of full disclosure. And, in Massachusetts, lack of full disclose
can amount to "constructive fraud," even where the trustee did not know of
the actualfacts, but should have known.

Motter of HSBC Bonk, 70 A.D.3d t324 ltz0t0l

The petitioner-beneficiaries sought to vacate and set aside all releases
executed by them with respect to a trust created by Jesse T. Littleton, who
designated the predecessor of HSBC Bank as trustee. The trust provided
income to Littleton and his wife during their lifetimes, and thereafter one
fourth of the assets in the trust continued for the benefit of their son. Upon
the death of their son, one half of the son's share continued for the benefit
of Littleton's wife and one half continued for the benefit of his other
children. The wife and children were the petitioners.
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Upon settlement of the trust, an informal accounting that included the
trust's complete transaction history was sent to the petitioners through their
attorney, along with a receipt and release agreement providing that HSBC

was forever absolved of all liability for the handling of trust assets. The trust
held shares of stock in Corning Glass Works, and the trust gave the trustee
absolute discretion to retain stocks, including Corning. The accounting
revealed significant declines in the value of the Corning stock, which
constituted more than 80% of the trust corpus.

More than three years later, after signing the releases, the petitioners sought
to set them aside, claiming that HSBC had committed fraud by failing to
disclose the possible legal effect of the accounting and the execution of the
releases. The petitioners' claims were dismissed with a finding that they had
failed to state a cause of action for fraud against HSBC, because there was no
factually supported allegation of misrepresentation. HSBC had fulfilled its
fiduciary duty by providing the petitioners with a full accounting to which the
petitioners failed to object. lnstead they executed the releases.

C. lmproper lnducement: Some inducement to sign a release, like avoiding the
time and cost of having an account approved by the court, is proper. Duress
ís improper.

lnterdonato v. lnterdonoto, S2l A.zd Lt24 (1987)

This case involved a long history and complex set of facts whereby a mother
and her son challenged an executor and the family-member trustee of a

family trust, claiming breach of fiduciary duty, conversion of trust assets,
fraud, and many other counts. The plaintiffs appealed from entry of
summary judgement in favor of the trustee on all counts. The plaintiffs had
previously executed releases discharging the trustee from any and all claims
with respect to the administration of the trust. The District of Columbia
Court of Appeals reversed the decision of the lower court, in part indicatíng
there was a material issue of fact as to whether the release was invalidly
procured by duress, which precludes summary judgment. ln this case the
plaintiffs alleged they executed the release because the trustee stated he
would not surrender the trust property to them unless they dismissed all
legal claims against him and executed the release. lt has been held to be
legal duress to refuse to turn over property to a beneficiary rightfully entitled
the property, except upon condition of signing a release.
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Vll. Be Mindful of Successor Trustees

A. When resigning as trustee, the rationale for obtaining a release from a

continuing co-trustee is clear. Under Section 703(g) of the UTC, each trustee
shall exercise reasonable care to prevent a co-trustee from committing a

serious breach of trust, and compela co-trustee to redress a serious breach
of trust. See also M.G.L. c.2O3E,5 703(f); NH RevStat S 564-8:10-703(S); la
v.s.A. 5 703(9); 18-B M.R.S.A. S 703(7).

B. For similar reasons, do not forget about successor trustees.

C. Section 223 of the Restatement (Second)of Trusts provides

(L) A trustee is not liable to the beneficiary for a breach of trust
committed by a predecessor trustee.

(2) A trustee is liable to the beneficiary for breach of trust, ¡f fthe trustee]

(a) knows or should know of o situatíon constituting o breoch of
trust committed by [the] predecessor ond [the trustee] improperly
permits it to continue (e.9. take trust property in risky assets and
continue to invest ín this manner); or

(b) neglects to toke proper steps to compel the predecessor to
deliver the trust property to him; or

(c) neglects to take proper steps to redress o breach of trust
committed by the predecessor. (Exomple - prior trustee invested
in highly risky assets - need to change - or concentrated positíon)

Restatement 2d Trusts 5 223 (L959).

D. When taking over the administration trust, a successor trustee "should
obtain an accounting or review the records of the predecessor trustee ....
The trustee ordinarily has the associated responsibility of taking reasonable
steps to uncover and redress any breach of duty committed by a predecessor
fiduciary." Restatement 3d of Trusts 576 comment d (2012).

E. Likewise, Section 8t2 of the UTC provides that "[a] trustee shall take
reasonable steps to compel a former trustee or other person to deliver trust
property to the trustee, and to redress a breach oftrust known to the trustee
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to have been committed by a former trustee." See also M.G.L. c. 203E, g

812; NH Rev Stat 5 564-B:L0-8L2; t4 V.S.A. I 8fZ; 18-B M.R.S.A. I812. The
New Hampshire Trust Code even specifies the time by which a successor
trustee "shall" commence a proceeding against a former trustee. See NH Rev
Stat S 564-8:10-1005A (within three years).

F. The importance of obtaining a release from a successor trustee was
highlighted by the Massachusetts Supreme Judicial Court in O'Connor v
Redstone,896 N.E.2d 595 (2008).

O'Connorv, Redstone,896 N.E.2d 595 (2008)

The case highlights the duty of successor trustees to scrutinize potential
actions against their predecessors. This duty is yet another aspect of the
obligation of good faith and loyalty owed by a trustee to beneficiaries.

A successor trustee claimed that predecessor trustees, Sumner Redstone and
his brother Edward Redstone, had breached their fiduciary duties to their
children-beneficiaries in connection with the redemption of shares in a
family business, NationalAmusements, lnc. (NAl). The successor and one of
the children commenced their action in the Superior Court of Massachusetts
in 2006, complaining about redemptions of NAI stock that occurred decades
earlier in 1972 and L984. The defendants successfully argued that the three-
year statute of limitations applicable to certa¡n claims for breaches of
fiduciary duty had expired in Lg87 , because the operative facts underlying
the claims were known in L984 to an earlier successor trustee. The Court
explained not only that a successor trustee can maintain suit against a

predecessor to redress a breach oftrust, but that a successor trustee is

"under a duty to the beneficiary to take reasonable steps to enforce any
claim which he holds as trustee against predecessor trustees." (Citations
omitted.)

Vlll. Practical rons

A. Accounting provisions that are limited in scope raise several practical issues
for the trustee of a terminating trust or resigning trustee. ln the case of
trustee resignation, the trustee may be seeking a release from beneficiaries
who have not been regularly informed about the trust untilthe point of
termination and distribution. Often, limited accounting provisions are put in
place because family members do not want younger generations to be aware
of significant trust assets and family wealth until a certain time. A full and
complete release from all beneficiaries will necessarily mean that
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information will now need to be provided to a broader family-beneficiary
group. Similarly, where the trust is terminating, a trustee seeking a release
may very well be communicating with individuals who were not benefiting
from the trust until now and have had no prior involvement with the trust.
Again, the issue becomes how much information must be provided for any
release to be based on informed consent.

B. Additional Practical Considerations:

L. Should a trustee seek a release from a beneficiary who has already
assented to an accounting, either affirmatively or through a failure
to object within the time-period prescribed by the trust instrument?
Or within a time-period prescribed by state statue?

2. lf so, should the trustee be asking for a release that covers any
period that is not already "deemed" to be a closed under the terms
ofthe trust or the statute?

3. ln doing so, could the trustee be suggesting that a window to object
has been re-opened?

lX. Appendix of Documents

A. SAMPLE Receipt and Release

B. SAMPLE Receipt, Assent, and Release to Account

C. SAMPLE Receipt, Assent, Release and lndemnity Agreement

D. Hastings v. PNC Bonk,54 A.3d 7L4 (2OL2l

E. Raths v. First lnterstate Bank,384 Mont. 553 (20L6)

F. Nationol Acodemy of Sciences v. Combridge Trust Co., 346 N.E.2d 879 (L9761

G. Matter of HSBC Bank,70 A.D.3d L324 (29t0l

H. lnterdonato v. lnterdonoto,S2L A.2d LL24 (L987)

l. O'Connor v. Redstone,896 N.E.2d 595 (2003)
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Appendix A

IName of Trust]

Receipt & Assent

The undersigned are all of the beneficiaries currently of full age and legal capacity
of the Iname of trust] (the "Trust") with [name and address of trustee] as trustee (the
"Trustee"). Wishing to facilitate the complete distribution of Trust assets to the
undersigned, and in further consideration of the Trustee's agreeing to waive a court
proceeding for the allowance of the accounts, thereby eliminating the expense and delay
of a formal court proceeding, and for good and valuable consideration, the sufficiency of
which is hereby acknowledged, the undersigned agree as follows:

1. Receipt. The undersigned acknowledge receipt from the Trustee of the sum
of [insert amount] as a full and complete distribution of the sum to which the
undersigned became entitled to upon termination of the Trust in accordance
with the terms of the Trust.

2. Acknowledgement and Assent of Accounts. Each of the undersigned
acknowledges that he or she has had an opportunity to examine account
statements of the Trust through the present, and that he or she, individually
and/or as Trustee, hereby waives any further preparation or filing of accounts
of the administration of the Trust through the date of this Receipt, Assent &
Release. The undersigned further assents to the allowance, without further
notice to the undersigned, of any account rendered by the Trustee which
account reflects the payment of said sum to the undersigned.

The undersigned agree that this Receipt & Assent may be signed in counterparts,
each of which shall be deemed an original and all of which together shall constitute one
and the same instrument, and that facsimile and electronic signatures shall have the same
effect as original signatures.

SIGNED as an instrument under seal as of this day of 2019

Name IBeneficiary]

Name [Co-Trusteel
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Appendix B

IName of Trust]

Receipt. Assent & Release

The undersigned are all of the beneficiaries currently of full age and legal capacity
of the [name of trust] (the "Trust") with [name and address of trustee] as trustee (the
"Trustee"). Wishing to facilitate the complete distribution of Trust assets to the
undersigned, and in further consideration of the Trustee's agreeing to waive a court
proceeding for the allowance of the accounts, thereby eliminating the expense and delay
of a formal court proceeding, and for good and valuable consideration, the sufficiency of
which is hereby acknowledged, the undersigned agree as follows:

7. Receipt. The undersigned acknowledge receipt from the Trustee of the sum
of [insert amount] as a fulland complete distribution of the sum to which the
undersigned became entitled to upon termination of the Trust in accordance
with the terms of the Trust.

2. Acknowledgement ond Assent of Accounts. Each of the undersigned
acknowledges that he or she has had an opportunity to examine account
statements of the Trust through the present, and that he or she, individually
and/or as Trustee, hereby waives any further preparation or filing of accounts
of the administration of the Trust through the date of this Receipt, Assent &
Release. The undersigned further assents to the allowance, without further
notíce to the undersigned, of any account rendered by the Trustee which
account reflects the payment of said sum to the undersigned.

3. Release of Cloims. Each of the undersigned, individually and/or as Trustee, on
behalf of his or her descendants (including but not limited to minor or unborn
íssue), heirs, estate, executors, personal representatives, administrators,
successors and assigns, and anyone claiming by or through him or her
(including but not limited to a spouse or surviving spouse, an actual or
potential donee or object of a power of appointment, and any present, future
or contingent beneficiary), hereby remises and releases the Trustee from any
and all claims and demands arising from or relating to its actions or inactions
with respect to the Trust.



The undersigned agree that this Receipt, Assent & Release may be signed in
counterparts, each of which shall be deemed an original and all of which together shall
constitute one and the same instrument, and that facsimile and electronic signatures shall
have the same effect as original signatures.

SIGNED as an instrument under seal as of this day of 2019

Name IBeneficiary]

Name [Co-Trustee]
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Appendix C

[Name of Trust]

Receipt. Assent, Release & lndemnitv Agreement

The undersigned are all of the beneficiaries currently of full age and legal capacity
of the [name of trust] (the "Trust") with [name and address of trustee] as trustee (the
"Trustee"). Wishing to facilitate the complete distribution of Trust assets to the
undersigned, and in further consideration of the Trustee's agreeing to waive a court
proceeding for the allowance of the accounts, thereby eliminating the expense and delay
of a formal court proceeding, and for good and valuable consideration, the sufficiency of
which is hereby acknowledged, the undersigned agree as follows:

1. Receipt. The undersigned acknowledge receipt from the Trustee of the sum
of [insert amount] as a fulland complete distribution of the sum to which the
undersigned became entitled to upon termination of the Trust in accordance
with the terms of the Trust.

2. Acknowledgement and Assent of Accounts. Each of the undersigned
acknowledges that he or she has had an opportunity to examine account
statements of the Trust through the present, and that he or she, individually
and/or as Trustee, hereby waives any further preparation or filing of accounts
of the administration of the Trust through the date of this Agreement. The
undersigned further assents to the allowance, without further notice to the
undersigned, of any account rendered by the Trustee which account reflects
the payment of said sum to the undersigned.

3. Release of Cloims. Each of the undersigned, individually and/or as Trustee, on
behalf of his or her descendants (including but not limited to minor or unborn
íssue), heirs, estate, executors, personal representatives, administrators,
successors and assigns, and anyone claiming by or through him or her
(including but not limited to a spouse or surviving spouse, an actual or
potential donee or object of a power of appointment, and any present, future
or contingent beneficiary), hereby remises and releases the Trustee from any
and all claims and demands arising from or relating to its actions or inactions
with respect to the Trust.

4. lndemnification. Each of the undersigned agrees that he or she and his or her
estate will exonerate and reimburse the Trustee, individually and as trustee of
the Trust, their successors and assigns, for and in respect of any claim
(including, but not limited to, reasonable attorney fees) concerning the
matters covered by this Agreement brought by or on behalf of himself or

1



herself, his or her descendants of all generations (including, but not limited to,
his or her minor or unborn issue), his or her heirs, estate, executors, personal
representatives, administrators, successors and assigns, anyone claiming by or
through him or her (including, but not limited to, a spouse or surviving spouse,
an actual or potential donee or object of a power of appointment, or a present,
future or contingent beneficiary), or any other person, including, but not
limited to, any claim brought against the Trustee, individually and as trustee
of the Trust.

The undersigned agree that this Agreement may be signed in counterparts, each
of which shall be deemed an original and all of which together shall constitute one and
the same instrument, and that facsimile and electronic signatures shall have the same
effect as original signatures.

SIGNED as an instrument under seal as of this day of 2019

Name lBeneficiary]

Name [Co-Trustee]

2
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Synopsis

Background: Beneficiaries of testamentary trust brought
action against bank as trustee, alleging that they were
improperly required to execute general release and

that inheritance taxes and trustee's commission were
miscalculated. Trustee counterclaimed for termination of trust
and filed motions for summary judgment, The Circuit Court,
Baltimore Counfy, Susan Souder and Ruth Ann Jakubowski,

JJ., issued order assuming jurisdiction of trust, and granted

trustee's motions for summary judgment as to its calculation
of taxes and commission. Beneficiaries appealed. The Court
of Special Appeals aflirmed. Beneficiaries sought writ of
certiorari.

Holdings: The Court of Appeals, Barbera, J., granted writ and

held that:

trustee did not breach its duty of loyalty to beneficiaries by
requesting that benehciaries execute release and indemnity
clause;

terms of release and indemnity clause were not overbroad;

income eamed by a trust during life tenancy of original
beneficiary was not income "accrued on probate assets" for
purposes ofinheritance tax; and

statutory provision explicitly goveming determination of
inheritance tax upon deferred payment was sole provision
governing calculation ofinheritance tax in instant case.

Adkins, J., dissented with opinion in which Bell, C.J., and

Greene, J., joined.
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Opinion

Opinion by BARBERA, J

*12 Petitioners, Barbara Hastings, R. Cort Kirkwood, and

Ann K. Robinson are beneficiaries of a testamentary trust
who have sued the trustee, Respondent PNC Bank, NA
(PNC). Petitioners allege that PNC improperly demanded

that each beneficiary execute a broad release agreement

prior to distribution and misapplied the provisions of the

Maryland Code, *13 Tax-General Article, I in calculating

the amount of inheritance tax owed on the trust's assets and the

amount of commission to which PNC was entitled as trustee.

The Circuit Court for Baltimore County granted summary
judgment in PNC's favor, finding no legal impropriety in
PNC's distribution plan or its calculation of the tax and

commission. Petitioners appealed and the Court of Special

Appeals affirmed the Circuit Court in an unreported opinion.

We granted certiorari to decide whether PNC's actions are in
accord with Maryland law and, for the reasons that follow,
hold that they are. We therefore affrrm.

Affirmed. I.
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In 1995, Marion W. Bevard executed a Last Will and

Testament that directed the disposition of his estate by, in part,
providing for the establishment of a trust. The will appointed
Mercantile Safe Deposit and Trust Company (Mercantile) to
serye as trustee and mandated that the trust be divided into
four equal shares. The will granted one of those shares to
Marion's sister, Rebecca "Reba" Bevard, for the duration of
her life (the Trust). Following Marion's death in February
2002, his estate was probated in the Orphans' Court for
Baltimore County. Pursuant to the terms of the will, the

personal representative of the estate established the Trust and

funded it with a $450,450.98 contribution. Under the terms

of the Trust, Reba was to receive income from the Trust as

well as discretionary distributions of the Trust principal, for
life. Upon her death, the remainder of the Trust was to be

distributed to Robert B. Kirkwood and, ifhe died before Reba,

the remainder was to be distributed in equal shares to his

descendants. The Trust, therefore, had two components: the

life estate created for the **719 benefit ofReba, see $ 7-
201(cX2Xi), and the remainder interest, which qualifies as a

"subsequent interest" for tax purposes, created for the benefit

of Robert B. Kirkwood or his descendants, see g 7-201(e)( I ).

*14 Robert B. Kirkwood predeceased Reba, who died

on October ll, 2007. Therefore, upon Reba's death, the

remainder of the Trust-the subsequent interest-passed to

Robert B. Kirkwood's four children: Petitioners Barbara

Hastings, R. Cort Kirkwood, and Ann K. Robinson; and

their brother, Robert Garth Kirkwood. Because Reba was

the testator's sisteq the income and principal she received

through the Trust was not subject to inheritance tax. See

$ 7-203(bx2)(vii). Petitioners and their brother, however,

inherited as collateral heirs, so they were obligated to
pay ten percent (10%) of the value of the assets on the

subsequent interest in the Trust.2 The inheritance tax was

owed, prior to distribution ofthe assets to Petitioners and their
brother, because the personal representative had not opted

to prepay the tax on the subsequent interest, as authorized

by $ 7-219, at the time the Trust was created.3 Thus

PNC, as the successor **720 trustee to *15 Mercantile,

filed an Application to Fix Inheritance Tax on Non-Probate

Assets with the Register of Wills for Baltimore County on

December 8, 2007. In its filing, PNC reported that *16

the Trust had a fair market value of 5261,306.72 on the

date of Reba's death, October ll, 2007. Of that amount,

approximately $218,100.00 constituted the remainder of
the original S450,450.98 principal contributed by Marion's

estate, and the remaining approximate 542,200.00 was

income eamed on that principal. To calculate the necessary

inheritance tax and commission it was entitled to draw
as trustee, PNC used the fair market value of the Trust

-5261,306J2. 
PNC first subtracted a one-half percent

final-distribution commission ($1306.53), to which it was

statutorily entitled according to g 14-103(e) of the Maryland
Code (2001, 2011 Repl.Vol.), Estates and Trusts Article

(ET),4 as well as a separate trustee fee ($366.69). From
the resultant difference of $259,633.50, PNC applied the ten

percent inheritance tax rate. Consequently, PNC tendered a

$25,963.35 check to pay the inheritance tax, drawn from the

Trust account, that was accepted and recorded by the Register
of Wills on December 11 ,2007.

With the inheritance tax paid, PNC began the task of
distributing the Trust's assets to the beneficiaries. To that end,

PNC sent to each Petitioner and Robert Kirkwood a letter
that included, among other things, an accounting of the entire
Trust and a "Waiver, Receipt, Release and Indemnification
Agreement" (Release Agreement). The letter directed that, if
the beneficiaries approved ofthe accounting, they should sign
the attached Release Agreement and retum it to PNC. The
letter further explained that, "[u]pon receipt of the executed

Releases from all of the [beneficiaries], we will be in a

position to have the cash disbursed."

*17 The Release Agreement provided that "the Trust has

terminated; and ... the parties in interest have requested that
PNC distribute the Trust assets ... without the filing, audit
and adjudication of an account of PNC's administration of
the Trust with a court of competent jurisdiction." **721 ln
consideration of terminating the Trust by "settlfing] PNC's
administration of the Trust on an informal basis without
having an accounting filed with [a] Court," the Release

Agreement requested, among a number of items, that the

beneficiaries: (l) acknowledge that they had consulted with
an attorney (or had chosen affirmatively not to do so);
(2) declare that they had reviewed the books, records, and

statements of the Trust, and; (3) approve of PNC's handling
and administration of the Trust. Pertinent to this appeal, the

Release Agreement contained a clause releasing PNC from
liability and requiring the beneficiaries to indemnify PNC

for certain expenses attached to the termination of the Trust
(release and indemnity clause). That clause read:

[E]ach of the undersigned hereby: ...
Releases, indemnifies and holds PNC,

in its corporate capacity and as

Trustee, harmless from and against
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any and all losses, claims, demands,

surcharges, causes ofaction, costs and

expenses (including legal fees), which
may arise from its administration of
the Trust, including, but not limited
to, the overall investment strategy of
the Trustee, all decisions made and

actions taken or not taken with regard

to the administration of the Trust, and

PNC's distribution of the assets to

the Beneficiaries as set forth on the

attached schedule.

By letter dated January 2, 2008, John M. Robinson, an

attomey and the husband of one of the Petitioners, Ann
K. Robinson, objected on behalf of all four beneficiaries to

PNC's plan for distribution of the Trust assets. The objection

touched offa flurry of correspondence between Mr. Robinson

and PNC during the subsequent four months. Mr. Robinson

voiced fwo major objections on behalf of the beneficiaries: (1)

the release and indemnity clause was fartoo favorable to PNC

and the beneficiaries could not be required to execute it before

receiving their distributions; and (2) PNC misinterpreted
*18 provisions of the Tax-General Article, which caused it

to over-calculate its commission and the inheritance tax owed

on the Trust assets. The beneficiaries therefore demanded an

immediate distribution of the Trust assets and the retum of
overpaid monies paid to the Register of Wills on the Trust's

behalf.

In response, PNC defended its calculation of the inheritance

tax and explained that execution of the Release Agreement,

including execution of the release and indemnity clause, was

not a required step towards obtaining a distribution. PNC

advised that, instead of utilizing a private agreement, under

Maryland law it could petition a court for a final accounting

and termination of the Trust to obtain the protection it had

sought in the release and indemnity clause. The agreement

and clause were offered to the beneficiaries as a matter of
industry practice, "since the majority of beneficiaries prefer

to terminate their trust via private agreement instead of
petitioning a court." Nonetheless, PNC released a partial

distribution of $33,319.97 to each of the beneficiaries,

seemingly in response to their objections, while predicating

final distributions upon the execution of the appropriate

Receipt and Release Agreement or court approval of a final

accounting.

Petitioners, contemporaneous with the partial distribution
and therefore without knowledge of it, filed a three-count

complaint for declaratory judgment in the Circuit Court for

Baltimore Counfy. 5 In **722 Count I Petitioners alleged
that "[n]othing in Maryland law gives PNC the right to
demand the Agreement and withhold payment absent its
execution." Petitioners sought a judgment declaring unlawful
PNC's "demand" for the execution of the release and

indemnity clause prior to the distribution of any funds from
the Trust. Count I *19 also prayed for declaratory relief
directing PNC to distribute the entire corpus of the Trust
without further delay.

In Counts II and III Petitioners addressed their challenge
to PNC's calculation of the distribution commission and

inheritance tax. Petitioners alleged that PNC wrongly based

its calculation on the $261,306.72 fair market value of the

Trust, because that amount included the income earned on the

$218,130.00 remaining principal that had been contributed

by Marion's estate. Instead, according to Petitioners, PNC
should have computed the tax solely on the amount of
principal because $ 7-203(i) provides that "[t]he inheritance

tax does not apply to the receipt of properfy that is income,
including gains and losses, accrued on probate assets after
the date of death of the decedent." PNC's alleged failure to
use the correct value resulted in a $4,313.71 overpayment in
inheritance taxes and a $69.59 overpayment in the distribution
commission. Count II prayed for relief declaring "that PNC
must use $218,130.00 as the basis for calculating inheritance

tax in this case"; Count III prayed for similar relief in the

calculation of PNC's commission. Both counts prayed for
monetary damages from loss of income, prejudgment interest,

and attorneys' fees.

PNC timely filed an answer and a counterclaim. In the

answer PNC raised a number of defenses to liability and

in the counterclaim petitioned the Circuit Court to assume

jurisdiction over the Trust pursuant to Rule 10-501.6
The counterclaim further prayed that the court "eventually
approve a Final Account by the Trustee, approve distributions

to the interested persons, and release and discharge PNC Bank

as Trustee from further liability."

After a period of discovery the parties filed cross-motions

for summary judgment. PNC f,rled a motion requesting

summary *20 judgment on Counts II and III, arguing that

Petitioners suffered from a "fundamental misunderstanding

of the Maryland Inheritance Tax scheme as it applies to
Trusts and remainder interests." PNC asserted that Petitioners'
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reliance on $ 7-203O was misguided because that subsection,

by its own terms, applies only to "probate assets," and the

funds in the Trust were not probate assets. According to PNC,
those funds constituted only a subsequent interest, so $ 7-
210(c), establishing the method for calculating the inheritance

tax on a subsequent interest, provided the only proper method
for determining the value of the Trust. That subsection states:

"[T]he inheritance tax on the subsequent interest shall be

determined based on the value of the interest when it vests in
possession." PNC argued that, because the Petitioners' interest

in the remainder of the Trust vested upon Reba's death and

the Trust's fair market value was 5261,306.72 on the date of
**723 Reba's death, 5261,306.72 was the correct value for

calculating the inheritance tax and the commission.

PNC did not move for summary judgment on Count I because

it believed that its counterclaim, asking the Circuit Court
to assume jurisdiction over the Trust, "moot[ed]" that issue.

PNC agreed with Petitioners that a trustee could not demand

the execution of a private release and indemnity clause. PNC

argued, though, that it did not demand that the Petitioners sign
the Release Agreement or accede to the release and indemnity
clause; itrequestedthat the Petitioners do so in order that the

Trust could be terminated expeditiously while obtaining the

same protection the Trust would have received from a court's

accounting. Therefore, according to PNC, the lawfulness of
a demand for a release and indemnity clause became moot

when PNC withdrew its request and movedn by counterclaim,

to terminate the Trust by filing a petition with the Circuit
Court.

Petitioners responsively moved for summary judgment on all
three counts. On Count I they argued that, by demanding

execution of the release and indemnity clause, PNC required

the Petitioners to release and indemnify PNC against all losses

and expenses that arose from the administration of the *21

Trust. Petitioners asserted that nothing under Maryland law
granted PNC the ability to demand as much, and no court in
the State could grant an order that released PNC from liability
and indemnified PNC for expenses as broadly as the proffered

clause. In relation to Counts II and III, Petitioners reasserted

that $ 7-203O, excepting the inheritance tax from "receipt of
property that is income ... accrued on probate assets after the

date of death of the decedent," applied to the Trust. As a result,

$21 8,130.00 was the proper amount on which the inheritance

tax should have been calculated.

After a hearing, the Circuit Court issued an order assuming
jurisdiction of the Trust. By the same order, the court also

granted PNC's motions on Counts II and III and entered
judgment on those counts in PNC's favor, agreeing with
PNC's interpretation of gg 7-203() andT-210(c). The court
denied Petitioners' motion on all counts and specified in
its order, in relation to Count I, that Petitioners "were
not required to sign any [Release Agreement]." The court,
however, did not enter judgment in favor of either party on

Count I, reasoning that there remained a question of whether
Petitioners lost income because of PNC's request.

PNC subsequently filed with the court an inventory and final
accounting of the assets in the Trust. PNC also filed a Petition
for Attorney's Fees and a Petition for Court Approval of Final

Account and Termination of Trust and for Discharge of PNC
Bank, N.A. as Trustee.

Because nojudgment had been entered on Count I, Petitioners
renewed their Motion for Summary Judgment as to Count
I. After a second hearing, the Circuit Court granted in
part PNC's Petition for Attorney's Fees, awarding PNC

$20,000 in fees, and issued an order terminating the Trust,
directing distribution ofthe Trust assets, and discharging PNC

from further responsibility following the distribution. Finally,
the court denied Petitioners' renewed motion for summary
judgment, specifically finding that PNC requested, rather than

"required," that the release and indemnity clause be executed.

Because the court could not "find... any *22 Maryland Law
against a fiduciary requesting a fRelease Agreement] as was

done in this case," the court enteredjudgment in favor of PNC

on Count I and dismissed the complaint with prejudice.

**724 Petitioners noted an appeal to the Court of Special

Appeals. That court affirmed the judgment of the Circuit
Court in an unreported opinion. Petitioners sought, and we
granted, a writ of certiorari, Hastings v. PNC Bank, NA,

424 Md. 291, 35 A.3d 488 (2012), to answer the following
questions:

1. Whether a Maryland trustee can lawfully demand or
request an indemnity from its beneficiaries that is broader

than the protection that the trustee could have obtained

through a court order or a release like that permitted for a
personal representative?

2. Whether Section 7-2ßA) of the Tax-General Article
should have been applied to the trust assets in this case

being distributed to remaindermen so as to exempt the

income and gains they received from any inheritance tax?
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II.

In this appeal, the Circuit Court entered summary judgment

in favor of PNC on Counts I and II 7 of the complaint. "A trial
court may grant summary judgment when there is no genuine

dispute of material fact and a party is entitled to judgment as

a matter of law." Appiah v. Hal|416 Md. 533, 546,7 
^3d536,544 (2010) (quoting 120 West Fayette Street, LLLP v.

Mayor of Baltimore,4l3 Md. 309,329,992 A.2d 459,471
(2010). Our task on appellate review is therefore two-fold:
we "must first determine whether there is any genuine dispute

of material facts," Beka Indus., Inc. v. *23 Worcester Cnty.

Bd. of Educ.,4l9 Md. 194,227, l8 A.3d 890, 910 (2011)

(quoting Dashiell v. Meek,396 Md. 149, 163,913 A.2d 10,

l8 (2006), and then determine the legal correctness of the

Circuit Court's judgment, Appiah,4l6 Md. at 546,7 A.3d at

544.

Petitioners' challenge to the Court's judgment in PNC's favor

on Counts I and II are grounded in purely legal arguments, to
which we accord a non-deferential standard of review.

Legal Validity of the Release Agreement

Petitioners' first challenge relates to the Release Agreement

that PNC sought to have Petitioners and their brother execute.

They focus on the following clause in the Agreement, which
we restate for clarity and ease ofreferençe:

6. Releases, indemnifies and holds

PNC, in its corporate capacity

and d.t Trustee, harmless from and

against all losses, claims, demands,

surcharges, causes of action, costs

and expenses (including any and

all legal fees), which may arise

from its admínistration of the Trust,

including, but not limited to, the

overall investment strategy of Trustee,

all decisions made and actions taken

or not taken with regard to the

administration of the Zr¿¿s¡, and PNC's

distribution of the assets to the

Beneficiaries as set forth on the

attached schedule.

(Emphasis added by Petitioners.)

Petitioners argue that PNC demanded unanimous execution of
the release and indemnity clause "as a condition precedent to
any distribution," and such a demand "violates the Maryland
law of trusts by **725 tuming it on its head." They cite
several provisions of the Estates and Trust Article but make

no argument that any of those provisions, either expressly
or by implication, prohibits the action PNC took. The heart

of Petitioners' argument, instead, is that the release and

indemnity clause is over-broad. In Petitioners' words, the

release and indemnity clause would force them to release and

indemni$' PNC "against all losses and expenses that arise

from *24 [PNC's] administration of the Trust." (Emphasis

added). Such terms, according to Petitioners, are so favorable
to PNC that the clause, in eflect, "attempt[s] to contractually
place the beneficiaries in the position of protecting the trustee

when it should be the other way around." Petitioners claim
that PNC, by requesting execution of the clause, breached

its common law, "universally recognized[,] basic duty of
good faith" by placing its own interests before the interest of
Petitioners. Not surprisingly, PNC disagrees.

Generally, to determine whether a trustee wields lawful
authority to take certain actions in connection with trust
matters we look to three different sources: (1) the instrument
that creates the trust; (2) applicable statutes; and (3) the

aommon law. See ET, $ 15-102(b)(2); see a/so Restatement

(Third) of Trusts 0 85 (2007) 8 ("In administering a rrusr,

the trustee has, except as limited by statute or the terms of
the trust, (a) all of the powers over trust property that a

legally competent, unmarried individual has with respect to
individually owned property, as well as (b) powers granted by
statute or the terms of the trust."). In this case, the creating

instrument (i.e. Marion Bevard's Last V/ill and Testament)

and applicable statutes are of no assistance.9 Disposition of
*25 this appeal, therefore, requires us to determine whether

PNC's request for execution of the release and indemnity

clause contravenes Maryland common law.

Preliminarily, nothing in the testator's will precluded the

trustee from exercising whatever authority the trustee was

already allowed by law The law of Maryland, moreover,

permits a trustee to request a release, and Petitioners do not
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argue the contrary. As for Petitioners' assertions of breach of
fiduciary dury and overbreadth, both fall short.

A trustee owes to the beneficiaries of a trust duties of
administration, prudence and loyalty. The trustee's dufy
of loyalty-as the duty is known in this state-is well-
established in the common **726 law. Bd. of Trustees v.

Mayor of Baltímore, 317 Md. 72, 109, 562 A.2d 720,738
(1989). Broadly put, the dufy prohibits a trustee from using
the properfy of a beneficiary for the trustee's own purposes.

Gianakos v. Magiros,238 Md. 178, 185-86, 208 A.zd718,
722 (1965). A trustee is otherwise prohibited from "placing
himself in any position where his selÊinterest will or may
conflict with his duties as trustee," and "using the advantage

of his position to gain any benefit for himself at the expense

of the beneficiary." Hughes v. McDaniel,202Md,.626,632,
98 A.2d l, 4 (1953). A trustee also must refrain from using
the advantages ofthe fiduciary relationship for the benefit of
a non-beneficiary third party. Bd. of Trustees,3lT Md. at 109,

562 A2d at738.

Of course, it is equally well-established that the restrictions

associated with the duty of loyalty are not absolute. See, e.g.,

Goldman v. Rubin, 292Md. 693,705-06,441 A2d713,720
(1982); Turk v. Grossman, 176 Md. 644, 666,6 A.2d 639,
650 (1939). A trustee may engage in an otherwise-prohibited

course of action if authorized "by statute, by the instrument

creating the trust, or by the court having jurisdiction *26

of the subject matter." Goldman, 292 l;4.d. at 706, 441 A.zd
at 720 (quoting Harlan v. Lee, l'74 Md. 579, 593, 199 A.
862,869 (1938)); accord Restatement, supra g 78 cmt. (a);

3 Austin Wakeman Scott et al., Scott and Ascher on Trusts,

$ 17.2 at 1084 (5th ed.2007). Likewise, and imporrant for
the purposes of this appeal, a trustee may engage in a self-
interested course ofaction so long as the beneficiaries provide

valid, informed consent. Goldman,292};4d. at706,441 A.2d
at 720; Grossman, 176 Md. at 666,6 A.zd at 650; øccord

Restatement, supra $ 78 cmt. (cX3) ("4 particular transaction

that would otherwise violate a trustee's duty of loyalty may

be authorized by consent properly obtained from or on behalf

of all of the trust beneficiaries."). l0

It almost goes without saying that, if the law countenançes

consent to what would otherwise be a breach of the duty of
loyalty, the law also must countenance requests for consent. If
not, then a trustee would be unable to solicit consent without
first breaching the duty. Put simply, one must be able to ask

for permission in order to obtain it. It is easy to see, then, that

PNC could not have breached its duty of loyalty in this case

merely by asking Petitioners and their brother to execute a
reasonable release and indemnity clause.

The terms of the release and indemnity clause, moreover,
are not so broad and one-sided as to place impermissibly
PNC's interests before those of Petitioners. The clause, as

we *27 read it, contains two terms: First it "fr]eleases"
PNC, "in its corporate capacity and as Trustee," from "any
claims," "demands," and "causes of actions" arising from
the administration of the Trust; and second, it requires that
**727 PNC be "indemnifie[d]" for "all" "surcharges,"

"costs," and "expenses (including legal fees)" arising from
the administration of the Trust. These two terms track closely,
although not perfectly, to the terms PNC would have received
had it petitioned for (and received) a court order formally
approving the accounting and termination of the Trust.

Maryland Rule 10-501 authorizes a fiduciary or any

"interested person" ll to "fiI" a petition requesting a court
to assume jurisdiction over a fiduciary estate other than
a guardianship of the property of a minor or disabled
person." A trustee or beneficiary may invoke Rule l0-501 to
obtain instruction from a court on how to proceed with the

distribution of trust funds when there is some doubt as to the

powers or duties of the trusteeship. See Restatement, sr.tpra

$ 71. A trustee may choose to petition a court under Rule
10-501 to obtain a court order that approves of the trustee's

accounting of the trust's corpus. ,See Restatement, supra $

7l cmt. (c). Generally, a trustee will do this because "the
judicial settlement of a trustee's account renders res judicøta
all matters in dispute and determined by the court in settling
the account, as well as all matters that were open to dispute

but not actually disputed," 4 Scott, supra $ 24.25 at 1789;
thus, "a court order approving all or part ofa trustee's accounts

discharges the trustee from liability (or further liability) for
matters appropriately disclosed," Restatement, supra $ 83

cmt. (c). Accord Harlan v. Gleason, 1 80 Md. 24,30,22 A.zd
579,581-82 (1941) ("The long-accepted practice in closing
trust estates, as indicated by all the authorities, ... is for the

trustee to collect all trust funds, report to the court, have an

audit stated, and actually distribute the firnd accordingly as

the court orders. That procedure must be followed, otherwise

the trustee could *28 not secure proper and binding releases

so as to relieve himself and his bond."); Restatement, supra $

7l cmt. (b) (" [I]nstructions provided by an appropriate court
will bind the trustee and beneficiaries who ... are properly

made parties to the proceedings."); 4 Scott, supra $ 23.1

at 1645 ("Judicial approval of a trustee's accounts generally

gives the trustee the defense of res judicata as to all matters
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adequately disclosed. Thus, judicial approval generally bars

the beneficiaries from subsequently surcharging the trustee

with respect to anything that is within the scope of the

accounting.").

Moreover, a trustee is generally entitled to indemnity for
expenses incurred reasonably and properly in the course of
administering a trust. Restatement, suprø $ 38(2). Maryland
law provides explicitly for this right to indemnification,
mandating that "a trustee ... [i]s entitled to reimbursement

from trust property for reasonable expenses incurred in the

performance of fiduciary services." ET $ l4-405(m)(1).
Satisfaction of the trustee's right to indemnification can be

accomplished by lien; that is, the trustee gains a security

interest in the trust's assets upon incuning reasonable and

proper expenses on the trust's behalf. 4 Scott, supra $

22.1.1 at 1627. This security interest takes priority over the

interest of the beneficiaries, so "[t]he beneficiaries are not

entitled to distribution of the trust property until the trustee

has been indemnified." Id. at 1629. Finally, the amount of
indemnification to which a trustee is entitled can be "enlarged

or diminished by agreement between the trustee and the
**728 beneficiaries." Restatement, supra $ 38 cmt. (f1.

All this is to say that, before PNC presented the Release

Agreement to Petitioners and their brother, PNC was legally
entitled to some measure of protection and indemnity. Vy'ith or
without the consent of Petitioners, PNC was free under Rule

l0-501 to begin judicial proceedings to audit and terminate

the Trust. Those proceedings eventually would have resulted

in a court order that would have barred, as res judicata, all
matters disputed and open to dispute in settling the Trust
account. Moreover, PNC was entitled to indemnification
*29 for "reasonable expenses incurred in the performance of

fiduciary services," ET $ l4-406(mXl), before distribution
of the Trust's corpus took place. No matter what occurred in
connection with the Release Agreement, then, Petitioners, in
this narrow and specific context, would have ended up in a
position where their interest in the distribution of the Trust's

funds was subordinated to PNC's interest in protection from
legal liability and indemnification for costs.

Against this backdrop, the terms of PNC's release and

indemnity clause are not a radical departure from the common

law protection and statutory right to which PNC already

was entitled. To be sure, the release and indemnity clause

sought protection for PNC in its role as trustee and "in its

corporate capacity." 12 The clause also sought a right to

indemnification for "all" costs arising from the administration

of the Trust, rather than all costs reasonably and properly
incurred. These differences are material and represent a fairly
sizeable increase in the amount ofprotection PNC would have

received, as trustee, from liability and cost. The differences,

though, are of degree rather than kind. The differences do

not represent a reorientation of the interests that PNC and

Petitioners respectively possess, but represent, at bottom,
PNC's arm's length request to exchange increased protection

and indemnity for a quicker and less costly distribution of
trust funds. Petitioners retained the choice to accede to that
request, perhaps negotiate a release agreement not as broad
in its protection of PNC, or simply reject it out of hand and

accept the delay in distribution.

*30 It is also worth noting that, no matter the terms of
the clause itself, the Release Agreement could not protect

PNC from liability arising from fraud, material mistake or
inegularity on PNC's part. See Allen v. Ritter 424 Md. 216,

229-30,35 A.3d 443, 450-51 (2011). Had PNC presented

a fraudulent or inaccurate accounting to a court, that court's

order approving the accounting, distribution, and termination

of the trust would not have stood as a res judicata bar to
those matters fraudulently or inaccurately represented. See

Restatement, supra $ 83 cmt. (c) ("Because a trustee has an

affirmative duty to disclose relevant information, a matter

involving sensitive issues must be revealed in the accounting

with suffrcient clarity to invite attention to the issue if the

court order is to protect the trustee as a matter of issue

preclusion."); see also, 4 Scott, supra $ 23.1 at 1645 ("Of
course, a trustee **729 who in rendering the account is

guilty of fraud or fraudulent concealment is not protected.").

Moreover, "this Court has consistently held that fraud can

andwill invalidate an otherwise-complete release of liability."
Allen,424Md. at229,35 A.3d at450.

We therefore hold that the Circuit Court correctly denied

Petitioners' motion for summary judgment as to Count I.
PNC's request for execution of the release and indemnity
clause was only that-a request for consent to take a çertain

course of action. Moreover, PNC's request, though expanding

upon an interest already possessed, v/as not in its terms so

one-sided as to place impermissibly its own interests ahead of
those of Petitioners. PNC's action, not prohibited by statute,

was likewise lawful under the common law. The Circuit Court
properly entered judgment in PNC's favor on Count I of the

complaint.
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Application of the Inheritance Tax Rate to the Trust

We turn next to Petitioners' challenge to the Circuit Court's
grant of summary judgment in favor of PNC on Count II of
the complaint, which assailed the method used by PNC to
calculate the amount of inheritance tax due the Register of
Wills prior to distribution. On this issue the parties are *31

generally in accord. They agree that Petitioners are collateral
relatives of Marion Bevard, owing a ten percent inheritance

tax on the value of the Trust assets.

The parties part company, though, on the value ofthe assets

upon which the tax rate should be calculated. Petitioners

argue that the tax should be assessed on the $2 I 8, I 30.00 that

constitutes the remainder of the original contribution from
Marion's estate, while PNC asserts that $261,306.72,which
includes income accrued on that contribution, is the correct

flrgure. Understanding how each party arrives at its respective

figure necessitates a brief explanation of the application of
inheritance taxes in Maryland.

Section 7-202 of the Tax-General Article imposes a ten

percent inheritance tax "on the privilege ofreceiving properfy

that passes from a decedent and has a taxable situs in the

State." ^See $ 7-204(b) ("The inheritance tax rare is l0% of the

clear value ofthe property that passes from a decedent."). The

tax applies broadly to property passing by devise, including
property held in trust. See $ 7-201(dXl)(i). A devisee need

not hold a vested, absolute interest in the devised properfy

for the inheritance tax to apply; by law, the inheritance

tax is applicable to a range of future and non-absolute

interests. .See $$ l-208,7-209. Pertinent to this case, the

inheritance tax applies to property in which a devisee holds

only a "subsequent interest," which is defined as "a vested

or contingent remainder, executory or reversionary interest,

or other future interest that is created by a decedent and will
or may vest in possession after the death of the decedent." $

7-201(e)(l). Because operation of Marion's will granted the

beneficiaries a remainder interest that vested only upon the

deaths of Reba Bevard and Robert Kirkwood, Petitioners and

their brother each held only a subsequent interest in the assets

of the Trust.

Taxation of a subsequent interest proceeds differently than

taxation ofa present possessory interest because a subsequent

interest does not vest into possession when it is created.

Under Maryland law, a subsequent interest can be *32

taxed by either of two methods. A personal representative

administering an estate that contains a subsequent interest

may prepay the inheritance tax or defer payment. Prepayment

is accomplished when the personal **730 representative

pays the inheritance tax at some " reasonable time" after the

initial valuation ofthe devised property, but before the interest

vests in the devisee's possession. $ 7-219(a). Altematively,
defening payment is accomplished by merely waiting to pay

the tax until the subsequent interest vests into a present,

possessory interest.

In terms ofthe present case, prepayment could have occurred
at some reasonable time after Marion's death in 2002,
when Marion's estate was administered and the Trust was

established. Deferred payment could only happen afterReba's

death in 2007, when Reba's life estate terminated and the

beneficiaries' remainder interest vested in their possession.

The personal representative of Marion's estate opted not

to prepay the tax upon creation of the Trust. Petitioners,

moreover, filed no application to prepay. They, therefore,

necessarily chose to defer payment. This choice is important
for a number of reasons, chief among them is that the

value used for the calculation of the inheritance tax differs

depending on whether a devisee prepays or defers payment.

Pursuant to $ 7-210, the general rule for calculating

inheritance tax on a subsequent interest is as follows: after
a personal representative elects when to pay, the inheritance

tax payment is made in the amount of ten percent of the

value of the subsequent interest at the time of the payment.

This is because Maryland law provides that for inheritance

tax purposes, a subsequent interest is valued at the time of
the payment, $ 7-210(a)(1) & (c)(l)(i), and the tax amount

is based on that timely value, S 7-210(a)(2) & (c)(l)(iii). In
practice, this means that, ifa personal representative prepays,

the personal representative pays a ten percent tax on the

value of the interest at the time of the devisor's death. More
important, if a personal representative defers payment, the

remainderman pays a ten percent tax on the value of the

interest *33 when it vests, regardless of whether the interest

has appreciated or depreciated from its original valuation,

Shaughnessy v. Perlman, 198 Md. 619,626,85 A.2d 38, 4l
(1951), because the inheritance tax is a tax on "the estate

as it passes to the beneficiary and not merely ... the estate

as it passes from the person who dies 'seized and possessed

thereof.' " Lilly v. State, 756 Md. 94, 104-05, 143 A.661,665
(1928) (quoting Safe Deposit & Trust Co. v. State, 143 Md.
644, 648, t23 A. 50, 5l (1923)).
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Petitioners argue that PNC miscalculated the amount of
inheritance tax due on the assets of the Trust. Specifically,
they argue that, in addition to g 7-210, $ 7-203(i) applies

to the taxation ofsubsequent interests. That provision states:

"The inheritance tax does not apply to the receipt ofproperty
that is income, including gains and losses, accrued on probate

assets after the death ofthe decedent." Petitioners thus argue

that, when a devisee chooses to defer payment, the devisee

pays inheritance tax on the value of the interest at the time

it vests less any income gained or lost during the running
of the prior estate. In other words, according to Petitioners,

the value of a vested subsequent interest is derived only from
the properly that was devised from the devisor to the devisee

and not from any income that may have accrued during the

intervening estate. Consequently, they assert, PNC should

have calculated the inheritance tax on the $218,130.00 value

of the benefrciaries' interest that constituted property devised

from the estate, instead of using the $261,306.72 figure that
included the principal plus accrued income.

In support of their reading of the Tax-General Article,
applying $ 7-203(i) to the taxation of subsequent interests,

Petitioners **731 cite a number of secondary sources and

testimonial letters from the legislative history. Their reading,

however, relies primarily on fwo assertions; first, that the

assets ofthe Trust are "probate assets" within the meaning of $

7-2ßA); and second, that g 7-203O can be read in harmony

with $ 7-210 so as not to render superfluous or nugatory any

provision in the statute.

*34 In support of the former assertion, Petitioners rely on a

treatise deflrnition of"probate assets" that includes "remainder

interests." In support ofthe latter assertion, Petitioners argue

that the structure of $ 7-210 itself provides for what they

claim is the proper result. l3 Specifically, Petitioners point to

$ 7-210(c)(l)(ii), which dictates that when a devisee defers

payment, the subsequent interest "shall be valued when it
vests in possession in the manner stated in subsection (a)."

Petitioners assert that this provision grants a reader license to

move to subsection (a), skip over subsection (a)(l), and apply

subsection (a)(2) to those instances in which a devisee who

has deferred payment must calculate the inheritance tax due.

Subsection (a)(2) provides that "[t]he total inheritance tax on

all interests in the property valued shall equal the inheritance

tax that would have been due if an absolute interest in the

property passed from the decedent." Petitioners explain that,

if an absolute interest in the Trust had passed to them from
*35 the estate, it could not have included income accrued

on the Trust's assets, and therefore $ 7-210 can be read

harmoniously with g 7-203O in excluding income from the

calculation of the inheritance tax.

PNC disagrees with Petitioners' reading of the Tax-General

Article, as does Amicus Curiae State of Maryland. 14 PNC',
argument *t'732 proceeds as follows: the beneficiaries'
remainder interest in the Trust is a "subsequent interest," as

that term is defined by $ 7-201(e). As a result, only g 7-
210, entitled "Subsequent interests," govems the taxation of
the benehciaries' interest. Subsection (c) of that provision
specifically controls the calculation ofthe inheritance tax for
a devisee who defers payment, providing that the tax amount

"shall be determined based on the value of the interest when

it vests in possession." Subsection (c) makes no mention

of excepting income from the value of the interest when it
vests in possession; therefore, income is not so excepted.

Moreover, $ 7-203(i), by its own plain language, applies only
to "probate assets." The assets in the Trust were probate assets

only while held by the personal representative of the estate

during administration of it. Those assets lost their character

as probate assets and became Trust assets when, at the close

of probate, they were used to fund the Trust. As a result, $

7-2030) is inapplicable to this case, and $261,306.72 was

the correct value upon which to base the inheritance tax

calculation.

PNC provides the better interpretation of the pertinent

provisions. The primary goal of statutory interpretation *36

is to effectuate the intent of the legislature. Allen, 424Md. at

223, 35 A.3d at 446. The task of interpretation begins with
an examination of the plain language of the statute. Id., 35

A.3d at 446. *A plain reading of the statute assumes none of
its language is superfluous or nugatory," Nø,vell v. Runnels,

407 Md. 518, 640,967 A.2d'729,766 (2009) (quoting Bost

v. State, 406 Md. 341, 350, 958 A.2d 356, 361 (2008)). We

do not add or delete words from an unambiguous statute, nor
do we entertain a forced or subtle interpretation that extends

or limits a statute's meaning. Id. at 64041,967 A.zd at 766.

"When a statute's plain language is unambiguous, we need

only to apply the stafute as written, and our efforts to ascertain

the legislature's intent end there." Carven v. State Ret. &
Pension Sys., 416 Md. 389, 407-08,7 A.3d 38, 49 (2010)
(quoting Crofton Convalescent Ctr, Inc. v. Dep't of Health
& Mental Hygiene, 413 Md. 201, 216,991 A.2d 1257, 1266

(2010).

The first defect in Petitioners' interpretation is the definition
Petitioners assign to "probate assets," as that term is used in

$ 7-203(i). We agree with the State, amicus in this appeal,
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that income earned by a trust during the life tenancy of a

beneficiary is not income "accrued on probate assets." As
the State points out, neither the Tax-General Article nor the

Estates and Trusts Article explicitly defines "probate assets,"

but ET $ l-301 provides insight into the term's meaning.
That section, in outlining the fype of property subject to the

provisions of the Estates and Trusts Article, provides that
"[a]ll property ofa decedent shall be subject to the estates of
decedents law, and upon the person's death shall pass directly
to the personal representative, who shall hold the legal title
for administration and distribution." ET g l-301(a). We can

surmise then, that whether an asset is a "probate asset" is

linked inexorably to whether legal title to that asset is held by
a personal representative for administration and distribution.

We agree with PNC and the State that the personal

representative of the estate did not hold legal title to the

assets of the Trust after Reba's life estate was established.
*37 The personal representative only held title to those

assets during the administration of the estate. The assets of
the Trust, therefore, were only "probate assets" during the

administration of Marion's estate. Once the administration

concluded and the assets were contributed **733 to the

Trust, to be administered by a trustee, the assets lost their
character as "probate assets" and became simply trust assets.

Consequently, the assets of the Trust do not qualifu for the

exemption laid out in g 7-203O.

The assets also could not qualifu as "probate assets" because

such a reading of $ 7-203O would conflict with the mandates

of $ 7-210. As our colleagues on the Court of Special

Appeals illustrated, Petitioners' reading of $ 7-210 forces

an interpretation that does not comport with the statute.

Specif,rcally, $ 7-203(i) can only be made to harmonize with g

'l-210 if the latter, parallel to $ 7-203O, excepts income from
the calculation ofinheritance tax on subsequent interests. In
order to read $ 7-210 as doing that, one would need to accept

that $ 7-210(a)(2) governs the determination of inheritance

tax when the personal representative defers payment. There

is no conceivable support for such a contention.

Subsections (a) and (c) of g 7-210 are distinct subsections.

Subsection (a) governs the valuation and calculation of
inheritance tax for personal representatives who elect to
prepay, while subsection (c) does the same for those who
defer payment. Subsection(cXtXi) begins by directing that

"the whole property shall be valued when the subsequent

interest vests in possession." Subsection (cXlXii) then adds

that "the value of the subsequent interest shall be valued

when it vests in possession in the manner stated in subsection
(a)." The last six words of that subsection-"in the manner

stated in subsection (a)"-direct the reader to the provision in
subsection (a)( I ) that prescribes how a subsequent interest is
valued ("subtracting the value ofall preceding and concunent
interests from the value of the whole properfy"). Contrary to
Petitioners'argument, those six words do not direct the reader

to subsection (a)(2), which describes how the inheritance tax

is calculated.

*38 Instead, g 7-210(c)(l)(iii) provides explicitly for
the determination of inheritance tax when a personal

representative defers payment. That subsection states that

"the inheritance tax due on the subsequent interest shall

be determined based on the value of the interest when it
vests in possession and on the relationship of the original
decedent to the person in whom the interest ultimately vests

in possession." (Emphasis added). It is clearly intended to
be the sole provision goveming deferred payment, never
sharing that duty with g 7-210(a)(2). Simply put, if, as

Petitioners argue, $ 7-210(c)(l)(ii) direcred that g 7-210(a)
(2) govemed the calculation ofinheritance tax for a personal

representative who deferred payment, it would directly
conflict with and render nugatory the provision in subsection

(c) that explicitly mandates how to calculate inheritance
tax after deferring payment. Reading g 7-210(cXl)(ii) as

Petitioners do essentially reads g 7-210(c)(l)(iii) out ofthe
law, which we are not permitted to do.

Only $ 7-210(c)(l)(iii) was inrended by the General

Assembly to govern the determination of the amount of
inheritance tax owed on a subsequent interest when a personal

representative chooses to defer payment. Under Petitioners'
interpretation, $ 7-210 cannot be harmonized with $ 7-203(i).
Section 7-203O excepts income from the inheritance tax, and

we have repeatedly interpreted the language of $ 7-2 I 0(c)( I )
(iii) as including income in the inheritance tax calcul ation. See

Mercantile-Safe Deposít & Trust Co. v. State,264Md.455,
464, 287 A.2d 502, 507 (197 2) (noting that when payment is
postponed under Article 81 $ 161, which is now g 7-210(c),
the remainderman "pays a tax on the value of the interest at

the time it comes into possession"); 't *734 Shaughnessy, 198

Md. at 626, 85 A.2d at 4l (stating that the statutory inheritance

tax scheme provides that "the taker pays on the basis of what

he gets, whether more or less than the value at the date of
the testator's death"); Lilly, 156 Md. at 105, 143 A. at 665

(noting that the inheritance tax is a tax "on the transmission of
the estate, and is a premium for the enjoyment of the benefit
thereby secured," therefore the tax must be valued on "the
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*39 current money and the appraised assets thus transmitted

and acquired") (quoting Safe Deposit Trust Co., 143 Md. at

649, 123 A. at 52). We cannot assume that the legislature

intended two provisions, g 7-203O and g 7-210, both to
apply to the taxation of subsequent interests and to conflict
directly with one another. Under Petitioner's interpretation,

$ 7-203(i) cannot be made to harmonize with g 7-210. We

therefore hold that the legislature did not intend for $ 7-
203O's "probate assets" to include assets like those found in
the Trust.

PNC conectly included the income that accrued on the assets

of the Trust in its valuation of the Trust for inheritance tax
purposes. The Circuit Court properly entered judgment in
PNC's favor on Count II.

it could obtain from the court. Despite that, the Majority
approved this practice. This will encourage more widespread

use of such unlawful releases, and enable banks and other
trustees to cite this case to justi$, other breaches as one "of
degree rather than kind." Maj. Op. at29,54 A.3dat728.

Altematively, the Majority holds that, even if the release

and indemnification agreement breached the trustee's duty
of loyalty, a beneficiary may always consent to a breach

of trust. In so holding, the Majority ignored the issue of
whether the trustee provided the beneficiaries with full and

complete information, which is required in any dealings

between trustees and beneficiaries, and concluded all too
swiftly that the beneficiaries in this case were in a position to
give a "valid, informed" consent.

u.

In conclusion, PNC's request for execution of the Release

Agreement did not contravene Maryland common law The

request was simply that-a request-and it did not ask for a

reorientation ofthe parties' interests. It only asked to redefine

the scope of protection and indemnity to which PNC was

already entitled, in refum for a less costly and more efficient
distribution of trust funds. Moreover, PNC was correct in
its calculation of the inheritance tax owed on the assets of
the Trust. Section 7-2030), excepting income on "probate

assets" from the inheritance tax equation, is not applicable to

the tax scenario presented here. The Circuit Court therefore

was legally correct in granting summary judgment in favor of
PNC.

JUDGMENT OF THE COURT OF SPECIALAPPEALS
AFFIRMED. COSTS TO BE PAID BY PETITIONERS.

BELL, C.J., GREENE and ADKINS, JJ., Dissent.

ADKINS, J., Dissenting.

Just last term, this Court reiterated that "in no state are

trustees, whether individuals or corporations, held to a stricter

acçount than in Maryland." D'Aoust v. Diamond, 424 Md.
549, 605,36 A.3d 941 (2012) (citation and quotation marks

omitted). The Majority's opinion in this case is a sharp *40

departure from that principle. The Majority sees "material"
differences between the protection the trustee sought under

a release and indemnification agreement and the protection

**735 I do not share the Majority's view and respectfully

dissent. In this case, the trust beneficiaries ("Beneficiaries")

sought a declaratory judgment on the issue of whether "PNC's
policy of requiring [a broad release and indemnification prior

to the distribution of trust fundsl violates Maryland law." l

For the reasons set forth below, I would hold that it does.

I would add that, although beneficiaries may consent to a

breach of trust, they can only do so when they have full and

complete information regarding the transaction.

I. PNC's Practice of Seeking

Release and Indemnification

No one disputes that it is PNC's common practice to seek

release and indemnification agreements such as the one at
*41 issue in this case. All along, PNC has characterized

such agreements as "customary" and "a prevalent practice."

In this case, the preamble to the Release and Indemnification
Agreement ("Agreement") recited that the Beneficiaries

"requested" trust fund distribution "without the filing, audit

and adjudication" of the final accounting by a court, when

in fact they had not.2 After the Beneficiaries protested,

pointing out that it "is not true" that they made such a
request, PNC continued to insist that it would not "be in
a position" to make distributions without the Agreement. It
explained that, even though there was no request, "[t]his is

standard language and is based on the fact that there is no

reason to petition the Circuit Court to terminate the trust." 3

Without any explanation of why "there is no reason" to seek

court approval of the final accounting, or the differences

between the proposed Agreement and distribution pursuant
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to a court order, PNC asserted: "the majority of beneficiaries
prefer to terminate their trust via private agreement instead of
petitioning acourt."4

II. The Impermissible Breadth of the Agreement

No one denies that the Agreement would give PNC broader
protection from liability than a court order. The Circuit *42

Court noted that "it must have been frustrating to have

this demand for the extremely broad Waiver Release and

Indemnity Agreement that was used...." 5 **736 (Emphasis

added.) The Majority concluded that there were "material

[dffirences that] represent a fairly sizeable increase in the

amount of protection PNC would have received" under a

court order. Maj. Op. at29,54 A.3d at 728 (emphasis added).

Yet, the Majority condones PNC's self-initiated upgrade in
protection, at the risk and the expense ofthe Beneficiaries.

"Material " Differences the Majority Noticed

The Majority acknowledges two aspects in which the

Agreement went too far. First, the Agreement "sought
protection for PNC in its role as trustee and'in its corporate

capacity.' " Maj. Op. at 29, 54 A.3d at 728. The Majority
admits that this clause would allow PNC to "effectively use its
position as trustee to obtain a release for its securities division,

which would appear at odds with the duty of loyalty."6
Id. n. 10. Second, the Agreement "also sought a right to
indemnificati on for' all' costs arising from the administration

of the Trust, rather than all costs reasonably and properly

incurred." Id. at 29, 54 A.3d at 728 (emphasis added).

Inexplicably, however, after assessing these differences as

"represent[ing] a fairly sizeable increase in the amount of
protection PNC would have received," the Majority proceeds

to hold that the Agreement is "not so broad and one-sided as

to place impermissibly PNC's interests before those of fthe
Benelrciariesf ." Id. at 26-27 ,54 A.3d at 726-27 .

The dichotomy between the Majority's perception of the

"material" differences and its holding is striking. The

Majority minimizes the differences by later characteÅzing

them as "differences ... of degree rather than kind," *43 id. at

29, 54 A3d at728,butthis rationalization is unconvincing. In
my view, these fwo "material" differences should have led the

Court to conclude that the Agreement was overly broad and

entitled the Beneficiaries to declaratory relief in their favor.

The Indemnifcation Clause

Supplementing the fwo "material" differences noted by the

Majority, I add a third, arguably the most significant one:

the indemnif,rcation of PNC from "any and all liabilities,
relating in any way to its administration of the Trust." Unlike
a court order approving trust funds distribution, which would
have discharged PNC from liability to the Beneficiaries,

but not third parties; and unlike the limited common-law
indemnity right, this broad indemnification clause shifts all
liability for the trustee's actions to the beneficiaries, even if the

liability arose out of the trustee's own negligence. This shift is

signifrcant because a trustee's negligence is a risk il assumes

in undertaking the often-lucrativei position as a trustee.

The Majorify, however, fails to see this third material

difference by focusing exclusively on the release clause and

whitewashing the indemnification clause, reading it in such

a way that it only pertains to **737 expenses, surcharges,

and costs, but not to claims, liabilities, and causes of action

by third parties.8 Th. Mu¡ority's reading of the Agreement

is wrong. Paragraph 6 of the Agreement states that, by
signing, the beneficiary "[r]eleases, indemnifies, and holds
PNC ... harmless from and against any and all losses, claims,

demands, surcharges, causes of action, costs and expenses

(including *44 legal fees)." From a grammatical standpoint,
paragraph 6 consists of two complete predicates or clauses:

(1) a release and (2) an indemnification of PNC against

"against any and all losses, claims, demands, surcharges,

causes ofaction, costs and expenses (including legal fees)."

The Majority, however, dilutes the indemnification clause

into something it considers palatable by redacting the terms

"any claims," "demands," and "causes of açtion" and limiting

it to "surcharges," "eosts," and o'expenses."9 Maj. Op. at

26-27, 54 A.3d at 726-27. This allows the Majority to
conveniently avoid the analysis of PNC's attempt to get the

Beneficiaries to agree to indemniff it against all possible

claims. Instead, the Majority quickly addresses only (1)

a release from liability to the beneficiaries, id. at 27, 54

A.3d at 727, concluding that a release would have been

similar to res judicata resulting from a court order, and (2)
indemnification, i.e. reimbursement, for expenses, holding
that trustees are entitled to reimbursement for reasonable

expenses. The Majority's one-sided analysis of the release
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and indemnification clause comes at a great cost to all trust
beneficiaries.

Under common law, upon full disclosure by the trustee, a

beneficiary generally may agree to release a trustee from *45

liability for "breach of trust" and "thereby extinguish such

cause of action as may exist." George G. Bogert & George

T. Bogert, The Law of Trusts and Trustees $ 943 (rev.2d

ed.l981). Similar to a release, when a trustee or another

interested party petitions a court for trust fund distribution
under Maryland Rule 10-501, the court's approval of the

final accounting "renders res judicata matters which were

open to dispute, whether or not actually disputed." See also

Restatement (Second) of Trusts $ 220 cmt. a (1959). What this

means for our purposes is that once the court approves a flrnal

accounting, a beneficiary is barred from suing the trustee on

a claim that was or could have been addressed by the court

in the first instance. See Anne Arundel County Bd. of Educ.

v. Norville,390 Md. 93,10ç07,887 A.2d 1029,103Ç37
(2005).

**738 Barred claims are, for example, a claim for loss by
the beneficiary caused by breach ofdufy ofloyalty, breach of
duty of impartiality, breach of trust by selling trust property,

breach of trust by improperly investing funds, and breach

of trust by failing to make proper investment. Restatement
(Second) of Trusts $ 183, $$ 206 through 212. So long as

the trustee makes no "misrepresentation or concealment in
presenting [the] account or in obtaining the approval of the

court," the court's approval of the frnal accounting renders

these beneficiaries' claims against the trustee res judicata.

Restatement (Second) of Trusts $ 220 cmt. a. A release or res

judicata, however, does not go as far as the Agreement. l0

Unlike res judicata that only bars relitigation of the same or
*46 similar claim by the same parties, 11 un ugr"e-ent to

indemnifu "is a promise to safeguard or hold the indemnitee

harmless against either existing and/or future loss liability" to

"a third person, or against loss resulting from the liability."
4l Am.Jur. 2d Indemnity $ 4. Thus, no court approval of a

final accounting would ever have the effect of indemnifuing

the trustee against third-party claims.

These third-party claims may be significant, too. The

Restatement (Second) of Trusts gives examples:

[ ] A is a trustee of a tailoring business. He negligently

allows the floor of the premises to fall into disrepair.

A customer falls through the floor and breaks an ann.

Although A is liable to B, he is not entitled to indemnity
out of the trust estates.

[ ] A is trustee of an apartment house. By statute owners of
apartment houses are required to maintain escapes. A fails
to provide such a fire escape. The house burned and as a

result of the lack of a fire escape B is in the fire. Although
A is liable to B, he is not entitled to indemnity out of the

trust estate.

[ ] A is trustee of a grocery business. He employs B to
deliver groceries. A knows that B is not a competent driver.
In delivering groceries by automobile B negligently runs

over C. Although A is liable to C, he is not entitled to

indemnity out of the trust estate.

Restatement (Second) of Trusts $ 247 cmt. d.

As these examples illustrate, under common law, a trustee's

right to indemnification is limited. Indemnity for liabilify
upon a eontract with third parties or for liability in tort to third
persons is only available to a trustee if the liabilify "was *47

properly incurred" and the trustee "was not personally at fault
in incurring the **739 liability." Restatement (Second) of
Trusts $246,ç247.12

Not so for PNC under the Agreement. The Agreement sought

to expand PNC's protection-at the Beneficiaries'expense-
to include "any and all losses, claims, demands [and] causes

of action." In this regard, the Agreement is impermissibly
broad. I see nojustification for shifting liability for potential

misdeeds of the trustee over to the beneficiaries.

III. Lack of Full and Complete Disclosure

The Majority brushes off the Trustee's over-reaching,
preferring instead to focus on the doctrine that "a trustee

may engage in self-interested course of action so long as

the beneficiaries provide valid, informed consent." Maj. Op.

at 26, 54 A.3d at 726 (citations omitted). In supporting its
conclusion that a valid and informed consent would have

negated a breach of the dufy of loyalty, the Majority quotes

comment c(3) to Section 78 of the Restatement (Third) of
Trusts, which, inter alia, states: "A particular transaction that

would otherwise violate a trustee's duty of loyalty may be

authorized by consent properly obtained from or on behalf
of all of the trust beneficiaries." Maj. Op. at 26,54 A.3d at

726.To the Majority, PNC's efforts to get the Beneficiaries to

sign the Agreement are"at bottom, [an] arm's length request
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to exchange increased protection and indemnity for a quicker

and less costly distribution of trust funds." Id. at29,54 A.3d
at 728. The Majority comforts itself with the idea that the

Beneficiaries "retained the choice to accede to that request,
*48 ... negotiate one not as broad in its protection of PNC,

or simply rejectit...." Id.

The Majority's analysis of consent, however, misses an

important point: a beneficiary cannot properly consent to a

breach of fiduciary dufy without having full and complete

information relating to the breach. 13 Restatement (Third) of
Trusts $ 78 cmt. g (for a beneficiary's consent to be valid,
the trustee "must be able to show that the dealings were

fair and that all relevant and material information that was

knownn or that should have been known, by the trustee was

communicated to the beneficiary or beneficiaries involved.").
This Court has emphasized that in all dealings between

trustees and beneficiaries, the benehciary must have "fi.lll
information and complete understanding of all the facts"
pertaining to an otherwise-prohibited transaction. McDaniel
v. Hughes,206 Md. 206,220,111 A.2d 204,210 (1955).

This is particularly true when the trustee has superior

knowledge of the transaction at issue, such as when the trustee

is an attorney for the beneficiaries and is "experienced in the

law." Id. In those instances, "[t]ransactions for the personal

advantage of a trustee ... are even more improper than similar
dealings between laymen," and "[t]o sustain such a tranaction

[sic] the trustee must show that there was a full and complete

disclosure on his part ofall the facts essential to an intelligent

understanding by the beneficiaries of **740 the subject

matter and the consequences of the transaction." Id. at 221,

lll A.2d at2ll.

PNC did not provide the Beneficiaries with full information

explaining their rights or the consequences of their signing

of the Agreement. l4 Importantly, PNC failed to explain to
the *49 Beneficiaries how the liability protection it sought

under the Agreement was more favorable to the bank than the

protection it would have received upon the court's approval

ofa final accounting.l5

Furthermore, PNC's demanding tone demonstrates that

PNC failed to give the Beneficiaries "full and complete

information" or explain that they were free to reject the

Agreement's sweeping provisions and go to court. In at

least fwo communications with the Beneficiaries, PNC stated

that-unless the Beneficiaries executed the Agreement-it
would not be "in a position" to distribute the trust funds.

For instance, in the closing line of the letter accompanying

the Agreement, PNC stated: "Upon receipt of the executed

Releases from all of the distributees, we will be in a position

to have the cash disbursed." (Emphasis in original.) Even

the Circuit Court, which ultimately held that there was no

"demand," 16 agreed that"any reasonable person looking at

PNC's correspondence would understand that PNC Bank was

not going to release funds until all of the beneficiaries had

signed offon this agreement." l7

Unlike the Majority, I do not find comfort in the Beneficiaries'
purported ability to reject a disadvantageous proposal.
*50 As a fiduciary-and especially as a fiduciary with

superior knowledge on the transaction in issue-PNC was

only permitted to engage in negotiations of an agreement

advantageous to it upon full and complete disclosure to the

Beneficiaries of all relevant information. See McDaniel, 206

Md. at 220, lll A.2d at 210. This record reveals no such

disclosure. l8 We should not condone the practice of a bank's

asking **741 beneficiaries to provide the bank insurance

against the bank's own blunders.

For these reasons, I dissent.

Chief Judge BELL and Judge GREENE have authorized me

to say that they join this dissenting opinion.

All Citations

429 Md. 5,54 A.3d7t4

Footnotes
1 All statutory references hereafter are to the Tax-General Article (198 8, 2010 Repl.Vol.), unless otheruise specifically

noted.

2 Section 7-204 provides, in pertinent part:

(b) Cottaterat tax rate.-The inheritance tax rate is 1 0% of the clear value of the property that passes from a decedent.
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3 The Maryland Tax Code provides two different methods of paying the inheritance tax. Pursuant to g 7-219, the tax may
be prepaid. Section 7-219 provides:

(a) Application 
-Within a reasonable time after the valuation of a less than absolute interest in property that passes

from a decedent, an application to prepay the inheritance tax for a subsequent interest in the same property may be
filed with the register of the county where the inventory was filed under g 7-225 ol lhis subtitle.
(b) Applicant.-(1)An application under subsection (a) of this section may be filed by or for a person or class of persons,
whether or not then in being, in whom may vest a subsequent interest in the property valued.

(2) An application under subsection (a) of this section may not be made by or for a person who, under the instrument
that created the property interests, has no interest other than the possibility of becoming an appointee by the exercise
of a power of appointment.
(3) A person who only has the interest described in paragraph (2) of this subsection is entitled to receive the benefits
of prepayment under S 7-210(b) of this subtitle.

Section S 7-210 provides:
(a) lf application to prepay tax is filed.-(1) lf an application to prepay inheritance tax for a subsequent interest in
property is filed under S 7-219 of this subtitle, the value of the subsequent interest is determined by subtracting the
value of all preceding and concurrent interests from the value of the whole property.

(2) The total inheritance tax on all interests in the property valued shall equal the inheritance tax that would have
been due if an absolute interest in the property passed from the decedent.

(b) lf interest vesfs rn nonapplicant.-(1) lf a subsequent interest in property ultimately vests in possession in a person
otherthan the person by or for whom an application to prepay the inheritance tax was filed under $ 7-219 of this subtitle
and if the inheritance tax determined under the prepayment application was paid:

(i) the subsequent interest shall þe revalued when it vests in possession; and
(ii) the inheritance tax due on the subsequent interest shall be redetermined based on the value of the interest when
it vests in possession and on the relationship of the original decedent to the person in whom the interest ultimately
vests in possession.

(2) A deduction from the inheritance tax calculated under paragraph (1Xi¡) of this subsection for prepaid inher¡tance
tax on the interest shall be allowed.

(c) lf no application to prepay tax is filed or no tax paid.-(1) lf an application to prepay the inheritance tax for a

subsequent interest is not filed in accordance with $ 7-2'19 of this subtitle or if the inheritance tax determined for the
subsequent interest under a prepayment application is not paid when due under $ 7-217(d) of this subtitle:

(i) the whole property shall be valued when the subsequent interest vests in possession;

(ii) the value of the subsequent interest shall be valued when it vests in possession in the manner stated in subsection
(a) of this section; and
(iii) the inheritance tax due on the subsequent interest shall be determined based on the value of the interest when
it vests in possession and on the relationship of the original decedent to the person in whom the interest ultimately
vests ¡n possession.

(2) A deduction for inheritance tax previously paid on any interest in the property may not be allowed.
(d) When applicants pay different rafes.-(1) lf the inheritance tax applies to 1 or more of the persons by or for whom
an application to prepay the inheritance tax is filed under S 7-219 of this subtitle and the exemption under $ 7-203(b)
of this subtitle applies to others, the inheritance tax applies to the subsequent interest.

(2Xi) On application of a party in interest, the inheritance tax due may be apportioned among the persons by or for
whom the application to prepay the inheritance tax is filed.
(ii) After the apportionment, each of those persons is responsible only for the amount of the inheritance tax
apportioned to that person.

ET S 14-103 provides, in pertinent part:

(e) Final distribution.-Upon the final distribution of any trust estate, or portion of it, an allowance is payable

commensurate with the labor and responsibility involved in making the distribution, including the making of any division,
the ascertainment of the parties entitled, the ascertainment and payment of taxes, and any necessary transfer of assets.
The allowance is subject to revision or determination by any circuit court having jurisdiction. ln the absence of special
circumstances the allowance shall be equal to one half of one percent upon the fair value of the corpus distributed.

As mentioned, Petitioners' brother, Robert Garth Kirkwood, a resident of Florida, did not join the suit. PNC moved to
dismiss the complaint, citing Maryland Rule 2-211 and arguing that his joinder was "necessary and indispensable for
relief on the merits and as requested by the plaintiffs." After a hearing, the Circuit Court denied the motion, reasoning that

4

5
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7

the court could not join Robert as a plaintiff, defendant, or involuntary plaintiff, pursuant to Rule 2-211(a)(2), because it
could not exercise personal jurisdiction over him. That decision has not been appealed.
Rule 10-501 provides, ¡n pertinent part:

(a) Who may file. fiduciary or other interested person may file a petition requesting a court to assume jurisdiction over
a fiduciary estate other than a guardianship of the property of a minor or disabled person.

Petitioners have not pursued in this Court their appeal of the Circuit Court's judgment in PNC's favor on Count lll.
Petitioners only mention in their brief that "[b]oth parties have always agreed that the result in Count lll follows the result
in Count ll." Because Petitioners make no "stand alone" challenge to Count lll, we have no cause to, and thus do not,
address the Circuit Court's entry of judgment in favor of PNC on Count lll, nor do we comment on the parties' agreement
that "the result in Count lll follows the result in Count ll."
All references hereafter to the Restatement are to the Restatement (Third) of Trusts, unless othenrvise noted.

Marion Bevard's Last Wll and Testament provides in Section 5.2.D. (3):
The receipt and release of the person or institution to whom any distribution is made pursuant to the terms of Sections
5.2.D.(1) or 5.2.D. (2) shall be a sufficient and complete discharge of the fiduciaries making such distribution with
respect to such distribution.

Section 5.2.D.(3), however, is applicable, by its own terms, only to distributions made to minors, disabled beneficiaries,
and for education or medical care. lt is not applicable to distributions like the one at issue in the present appeal and
therefore not applicable to resolution of this case.
ln regards to applicable statutes, we have interpreted ET S 9-1 11 to "allow [ ] a personal representative to obtain a
release from legatees even when acting pursuant to the distribution order of an orphans' court, and such a court may
order those legatees to sign the release when the personal representative so requests." Allen v. Ritter, 424 Md. 216,231 ,

35 A.3d 443, 452 (2011). ET S 9-1 11, though, by its own terms, applies only to the power of a personal representative
making a distribution from an estate. There exists no comparable subsection in the Maryland Code applicable to trustees
making a distribution from a fiduciary trust.

The dissent accuses PNC of not providing the beneficiaries with "full and complete information" explaining their rights
sufficient to overcome this prohibition against self-interested dealings. We do not dispute that a trustee has the duty to
provide beneficiaries with "full information and complete understanding of all the facfs." McDaniel v. Hughes,206 Md. 206,
220, 111 A.2d 204,210 (1955). But that is not the question before this Court, and the parties did not brief or argue that
issue on appeal. lnstead, we are asked to decide whether a Maryland trustee lawfully can request the type of indemnity
PNC sought here, not whether PNC's release agreement provided sufficient information to the beneficiaries. We note,
however, that trustees seeking similar indemnification agreements in the future should adhere to the principle of "full
information" in order to allow beneficiaries to make informed decisions.
Maryland Rule 10-103(f)(2) defines "interested person" as, among otherthings, "a current income beneficiary of the
fiduciary estate."
We note that such language would not extend protection to other services provided to the Trust by PNC. For example,
although the trust department of a financial institution could obtain a release of liability and indemnification agreement
for the activities of its trust department in administering the trust, it could not seek a release of liability of its securities
brokerage for brokerage services provided to the trust, if the trustee happened to employ the institution's own brokerage
division to execute trades on behalf of the trust. Otherwise, the financial institution would effectively use its position as
trustee to obtain a release for its securities division, which would appear at odds with the duty of loyalty.
For reference, we offer again the pertinent text of g 7-210:

(a) lf application to prepay tax is filed.-(1) lf an application to prepay inheritance tax for a subsequent interest in
property is fìled under S 7-219 of this subtitle, the value of the subsequent interest is determined by subtracting the
value of all preceding and concurrent interests from the value of the whole property.

(2) The total inheritance tax on all interests in the property valued shall equal the inheritance tax that would have
been due if an absolute interest in the property passed from the decedent.

(c) lf no application to prepay tax is filed or no tax paid.-(1) lf an application to prepay the inheritance tax for a

subsequent interest is not filed in accordance with $ 7-219 of this subtitle or if the ¡nher¡tance tax determined for the
subsequent interest under a prepayment application is not paid when due under S 7-217 (d) of this subtitle:

(i) the whole property shall be valued when the subsequent interest vests in possession;

(ii) the value of the subsequent interest shall be valued when it vests in possession in the manner stated in subsection
(a) of this section; and

I
I
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(iii) the inheritance tax due on the subsequent interest shall be determined based on the value of the interest when
it vests in possession and on the relationship of the original decedent to the person in whom the interest ultimately
vests in possession.
(2) A deduction for inheritance tax previously paid on any interest in the property may not be allowed.

14 Article V, Section 6 of the Maryland Constitution provides, "lt shall be the duty of the Clerk of the Court of Appeals and the
Clerks of any intermediate courts of appeal, respectively, whenever a case shall be brought into said Courts, in which the
State is a party or has interest, immediately to notify the Attorney General thereof." Following oral argument in this case,
this Court, realizing that the State of Maryland generally has an interest in the payment and collection of taxes and in the
proper interpretation and application of the Maryland Tax Code, invited the State of Maryland to submit a Memorandum
of Amicus Curiae. The State did so on behalf of the Comptroller of the Treasury and the Registers of Wills.

1 ln addition to the declaratory judgment on this issue, in their Complaint filed on April 28, 2008, the trust beneficiaries
("Beneficiaries") sought loss of income, prejudgment interest, and attorney fees, all resulting from PNC's insistence that
the Beneficiaries release and indemnify PNC prior to the trust distribution. The Complaint's other two counts were for
declaratory relief in relation to the inheritance tax and PNC's final distribution fee. I concur in the Majority's holdings with
respect to these other counts.

2 The Waiver, Receipt, Release and lndemnification ("Agreement") began by stating:
the parties in interest have requested that PNC distribute the Trust assets to the beneficiaries ... without the filing, audit
and adjudication ... with a court of competent jurisdiction ..., and PNC has agreed to do so, provided that the parties in
interest waive the filing with and auditing of an account of PNC's administration of the Trust w¡th the Court and release
and indemnify PNC from any and all claims and liabilities relating in any way to its administration of the Trust.

3 Elaborating further, PNC maintained that the release and indemnification agreement in lieu of seeking approval of an
accounting by a court "is based more on practice than the procedure of asking the Distributees if they want to incur
additional expenses to Petition the Court, legal fees, etc. Accordingly, there is no formal 'request.'"

4 According to PNC, "Trustees, both institutional and individual, request such Agreements on a daily basis."

5 The Circuit Court went on to say that although "it must have been frustrating ... it was not improper."

6 Without further elaboration, the Majority chose to read this broad clause narrowly by noting in a footnote that "such

[corporate capacity] language would not extend protection to other services provided to the trust by PNC." Maj. Op. at
29 n. 12,54 A.3d at728 n. 12. I would, instead, declare this provision illegal and unenforceable.

7 Section 14-103 of the Trusts and Estates Article sets forth the percentages for income commissions, corpus commissions,
sales commissions, and final distribution allowances. Md.Code Ann., Est. & Trusts (1974,2002 Repl.Vol.), S 14-103.
The percentages of income commissions vary, depending on the nature and the size of the trust's income. For instance,
the commissions "upon all income from real estate, ground rents, and mortgages collected in a year" are six percent.
/d. at (bX1).

I The gravity of such a mis-reading is magnified when the risk is not disclosed to the Beneficiaries, as I discuss below.

I The Majority's reading of the term "indemnifies" only in conjunction with the terms "surcharges," "costs," and "expenses"
does not comport with the parties' understanding of the clause. PNC did not limit the indemnification clause to expenses
as the Majority did. lndeed, in the preamble to the Agreement, PNC expressly stated that by way of the Agreement,
the beneficiaries would "release and indemnify PNC from any and all claims." The Beneficiaries also read the term
"indemnifies" to pertain not only to expenses but to the other terms contained within paragraph 6 of the Agreement,
including "any and all losses, claims, demands [and] causes of action." To illustrate, in his letter to the motions court,
one of the beneficiaries complained:

I do not own a law dictionary; but, in my dictionary of the English language, the word "indemnify," is defined as:
"compensate (someone) in respect of harm or loss; secure (someone) against legal responsibility for their actions." ...

So, in order for me to receive my inheritance, my 25% of the Trust, I have to agree to indemnify the bank from any
claims, losses, liabilities, legal fees etc. related to this Trust. This is an intolerable situation.... I [will not] sign a document,
which promotes deflection of personal responsibility from the bank onto me.

10 The parties appreciated this difference too. At the last summary judgment motion hearing, the Beneficiaries' counsel
emphasized this difference, arguing that, although PNC continuously referred to the Agreement as a "Release
Agreement," "[i]t wasn't [ust] a release. lt was a waiver and indemnification in which PNC Bank asked the beneficiary
to indemnify and hold harmless PNC from its entire administration of the trust estate." At oral argument before this
Court, PNC likewise acknowledged that "[T]he release is probably better than a court orde/' because it contains an

indemnity clause. Oral Argument at 10;34, Hastings v. PNC Bank, NA (No. 109, Sept. Term 2011), available athtiptl
www.courts.state. md. us/coappeals/webcastarchive. html#april2012.
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11 As this Court has explained on more than one occasion, res judicata bars "the same parties from litigating a second
lawsuit on the sarne claim, or any other claim arising from the sarne transaction or series of transactions and that could
have been-but was not-raised in the first suit." ' Anne Arundet County Bd. of Educ. v. Norvilte,3gO Md. 93, 106, 887
A.zd 1029, 1036 (2005) (quoting Black's Law Dictionary 1336-37 (8th ed.2O0a)(emphasis added)).

12 Similarly, the current Draft of the Restatement (Third) of Trusts discusses the "now-prevalent practice" of authorizing
third parties to file suits aga¡nst the trustee in its representative capacity, "whether or not the trustee is personally liable,
with the trustee protected from personal liability to the extent the trustee acted properly ." Restatement (Third) of Trusts,
(Tentative Draft No. 6, March 14,2011), S 106, Reporter's Notes. Under the Draft, a trustee acts "properly" if it has not
"committed a breach of trust" or "is [not] personally at fault" for the liability. /d. at g 106.

13 Furthermore, in obtaining the consent, the "trustee must not violate other fiduciary duties, such as the duty of prudence
or impartiality...." Restatement (Third) of Trusts g 78 cml g.

14 As discussed earlier, the Agreement not only failed to contain full information, but it also contained a misrepresentation.
The Agreement stated that the Beneficiaries-rather than PNC-was the party init¡ating distribution of trust funds without
court approval. Although this may seem like a minor misrepresentation, because there are four benefìciaries in this case
(each receiving the Agreement), this statement has a great potential to mislead. After all, each of the four beneficiaries
may have gotten the impression that the other three beneficiaries had requested distribution of trust funds in this manner,
when, in fact, they had not.

15 PNC seemingly was impatient with explanations. Although the Beneficiaries insisted upon explanation of PNC's tax and
fees calculations, those requests seem to have irritated PNC. ln one letter to the Beneficiaries, PNC wrote: "The trust
document that you request is in your possession.... Your other questions about fees and taxes are adequately addressed
in [prior] correspondence to you. Nevertheless, I will attempt to dissect this for you."

16 The Beneficiaries did not appeal this finding.

17 The court went on to say that "although that certainly is the import of PNC's correspondence as well as Mr. Lyons

[sic] correspondence on behalf of PNC Bank, PNC Bank didn't in fact do that. They did release some of the money.
Unfortunately that happened just as the Plaintiffs [sic] law suit was in the mail to the Court to be filed."

18 As a PNC lawyer has written, it may be "time consuming and difficult to get beneficiaries to understand" the process
of trust termination. Robert Owings, Esq., C.F.P., PNC Bank, Closing Up Shop: Wrapping lJp the Trust, rn Being the
Trustee: Understanding Role and Responsibilities 173 (MSBA 2012). But, as a trustee, PNC owes trustee beneficlaries
the duty to provide full and complete information.

End of Document @ 2û19 Thomson Reuters. No claim to orig¡nal U.S. Government Works.
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Supreme Court of Montana.

David RATHS, Plaintiff and Appellant,
v,

FIRST INTERSTATE BANK OF

BILLINGS, Defendant and Appellee.

No. DA tS-oS T.

I

Submitted on Briefs l:Ù.4ay 4, zo16

I

Decided May 3r, zo16.

Synopsis

Background: Trust beneficiary brought action against trustee

for breach of a trust agreement, breach of fiduciary duty,

and punitive damages. The District Court, Thirteenth Judicial
District, Yellowstone County, Michael G. Moses, J., granted

summary judgment to trustee. Beneficiary appealed.

Holding: The Supreme Court, James Jeremiah Shea, J., held

that beneficiary ratified the final distribution from trustee.

Affirmed.

APPEAL FROM: District Court of the Thirteenth Judicial

District, In and For the County of Yellowstone, Cause No. DV
14-1046 Honorable Michael G. Moses, Presiding Judge.

Attorneys and Law Firms

For Appellant: Thomas Malee, Attorney at Law, Billings,
Montana.

For Appellee: Gerry Fagan, Brandon JT Hoskins, Moulton

Bellingham PC, Billings, Montana.

Opinion

Justice JAMES JEREMIAH SHEA delivered the Opinion of
the Court.

:kl tf 1 Pursuant to Section I, Paragraph 3(c), Montana

Supreme Court Intemal Operating Rules, this case is decided

by memorandum opinion and shall not be cited and does

not serye as precedent. Its case title, cause number, and

disposition shall be included in this Court's quarterly list
of noncitable cases published in the Pacific Reporter and

Montana Reports.

'tl 2 David Raths appeals an Order of the Thirteenth Judicial
District Court, Yellowstone County, granting summary
judgment to First Interstate Bank of Billings (First Interstate)

on Raths' claim that First Interstate mismanaged income-
producing trust property, of which Raths was a beneficiary.

We address: (l) whether Raths established fraud; and (2)

whether the District Court erred in granting summary
judgment to First Interstate. We affirm.

!f 3 In November 1976, Nicholas Raths executed a trust-

creating will, naming his wife, Marie, and three sons-
including Raths-as beneficiaries. The Trust included a

6,3OO-acre ranch. Marie was granted sole ownership during
her lifetime of 43.55% of the estate. The remainder of the

estate-56.45%o-was jointly entrusted to Marie and First
Interstate. The Trust came into existence upon Nicholas' death

in 1988, after which Marie continued to live on the ranch

and primarily controlled decisions conceming the ranch's

operations and management. First Interstate, as co-trustee,

managed the Trust's investment funds. Cynthia Reierson, First
Interstate's Trust Officer, managed First Interstate's interest in
the Trust from 1999 until it terminated upon Marie's death in

20 I L First Interstate then distributed a one-third share of the

Trust to each of the remaining beneficiaries: Raths and his

two brothers.

fl 4 In April 2013, Raths met with Reierson and Angela

Kennedy to discuss his final distributions from the Trust.

During the meeting, Reierson read him a "Receipt of

Distribution and Acknowledgement" (Receipt). I Relevant

to this proceeding, the Receipt provided: "I agree that the

distributions that I have received represent afir'al distribution

of the amounts to which I am entitled from the [Trust]."
The Receipt further provided; "I have read this Receipt of
Distribution carefully, had the opportunity to discuss it with
my attomey, and I understand the contents of this document.
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I sign this document willingly." After reading the Receipt,
Reierson asked Raths ifhe had any questions; he responded

that he did not. Raths then signed the Receipt. He made no
objections to the Receipt or to First Interstate's management

of the Trust during the meeting.

I5In2014, Raths filed suit against First Interstate for breach

of a trust agreement, breach of fiduciary duty, and punitive
damages. Raths alleged that First Interstate mismanaged
the Trust so that he did not receive the full potential

distribution. First Interstate moved for summary judgment on
all of Raths' claims. On August 21,2015, the District Court
issued an Order granting First Interstate's motion. The Court
determined that Raths' signing of the Receipt ratified any
alleged mismanagement of trust properfy by First Interstate,

"thereby estopping [Raths'] claims of mismanagement," and

that Raths had not established a prima facie claim for fraud.
Raths appealed.

*2 n 6 We review summary judgment orders de novo.
Bailey v. State Farm Mut. Auto. Ins. Co.,2013 MT 119,

f 18,370 Mont.73,300 P.3d 1149. Summary judgmenr is

appropriate when the moving party demonstrates an absence

of a genuine issue of material fact and entitlement to judgment

as a matter of law. M.R. Civ. P. 56(c)(3). Once the movant
has accomplished this, the burden shifts to the non-moving
parfy to "provide material and substantial evidence setting
forth specific facts to raise a genuine issue of material fact."
S imms v. S c habacker 20 I 4 MT 328, n I 3, 37 7 Mont. 27 8, 339
P.3d 832. In determining whether a genuine issue of material
fact exists, courts must view the evidence in the light most
favorable to the nonmoving parfy, drawing all reasonable

inferences in the non-movant's favor. Thornton v. Flathead
Cnty.,2009 MT 367,1T 13, 353 Mont.252,220P.3d395.

!f 7 Trustees have a duty to trust beneficiaries to administer
trusts prudently "by considering the purposes, terms,
distributional requirements, and other circumstances of the

trust." Section 72-38-804, MCA. Trustees also have a

duty to keep beneficiaries reasonably informed regarding

the administration of the trust and material facts necessary

to protect their interests. Section 72-38-813(l), MCA.
However:

A trustee is not liable to a beneficiary for breach of trust

ifthe beneficiary consented to the conduct constituting the

breach, released the trustee from liability for the breach, or

ratified the transaction constituting the breach unless:

(1) the consent, release, or ratification ofthe beneficiary
was induced by improper conduct of the trustee; or

(2) atthe time of the consent, release, or ratification, the

beneflrciary did not know of the benefîciary's rights or of
the material facts relating to the breach.

Section 72-38-1009, MCA. Raths does not dispute that he

ratified First Interstate's management of trust property. In
his responses to First Interstate's discovery requests, Raths

acknowledged that he signed the Receipt and stated, ,'I

understood what I was signing." However, Raths contends

that First Interstate fraudulently concealed material facts

relating to its alleged breach of trust, making his ratification
invalid. Specifically, Raths contends that First Interstate failed
to prudently manage the Trust and implied that it achieved
the maximum income potential of the ranch throughout the
years by inaccurately representing to Raths he was getting

everything to which he was entitled. The District Court
rejected Raths'allegations, finding that he failed to establish

a prima facie case of fraud.

tf 8 A prima facie case of fraud requires the alleging party
to establish the following elements: (l) a representation; (2)
its falsity; (3) its materiality; (4) the speaker's knowledge of
its falsity or ignorance of its truth; (5) the speaker's intent
that it should be acted upon by the person and in the manner
reasonably contemplated; (6) the hearer's ignorance of its
falsity; (7) the hearer's reliance upon its truth; (8) the right of
the hearer to rely upon it; and (9) the hearer's consequent and
proximate injury or damage. Sprunk v. First Bank lL Mont.
Mis s ou la, 228 Mont. I 68, 17 3-7 4, 7 41 P.2d 7 66, 7 69 ( I 987).

In his response to First Interstate's motion for summary
judgment, Raths listed fwenty-five facts allegedly supporting
his argument that First Interstate misled him. However, Raths

did not connect any ofthese facts to any ofthe elements of
fraud. His general averment to ç 28-2405,MC4, which lists
actions constituting actual fraud in a contract, and blanket
statements that "acfual Fraud is always a question of fact"
and "[t]here is abundant evidence offraud in the record" are

insufficient to draw this connection. The District Court did
not err in finding that Raths failed to establish a prima facie
case offraud.

*3 f 9 The District Court also noted that Raths was aware

of all material facts regarding First Interstate's management

of the ranch before he signed the Receipt. Raths largely
relies on a 2012 appraisal of the ranch, commissioned by
First Interstate, to support his contention that the ranch could
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have been making a higher profit. This appraisal was not
part of the record below; therefore, we will not consider the

contents of the appraisal on appeal. See Groves v. Clark,
1999 MT ll7, n 22, 294 Mont. 417, 982 P.2d 446 ("[T]he
parties on appeal are bound by the record and may not add

additional matters in briefs or appendices."). More to the

point, Raths acknowledges that, before signing the Receipt,

he was given the appraisal and several years of Trust tax

retums and statements. In fact, as the District Court noted in
its Order: "The very information upon which [Raths] decided

that the ranch should have generated more income was

readily provided by [First Interstate]." If First Interstate was

attempting to defraud Raths, the provision of this information
would seem to be, at a minimum, counterproductive to its
efforts. Moreover, the District Court found that, during the

twenty-three years that Marie managed the ranch, Raths did
not question her competence.

tl l0 The District Court did not err in finding that, before

signing the Receipt, Raths had all of the information upon

which he now relies for his contention that the ranch should

have generated more income. Raths ratified the transaction

in which he received his final distribution and has not

shown that he was induced by improper conduct on First
Interstate's part or that he was unaware of his rights and the

material facts underlying his allegations of a breach when he

signed the Receipt. See $ 72-38-1009, MCA. The District
Court properly granted summary judgment to First Interstate.

Because the District Court did not err in dismissing the case

on First Interstate's motion for summary judgment, we need

not address whether the District Court should have partially
granted Raths'motion for summary judgment.

!f 11 We have determined to decide this case pursuant to
Section I, Paragraph 3(c) of our Internal Operating Rules,

which provides for memorandum opinions. In the opinion of
the Court, the case presents a question controlled by settled

law or by the clear application of applicable standards of
review. The District Court's interpretation and application of
the law were correct, and its findings of fact are not clearly
erroneous. We affirm.

We Concur: PATzuCIA COTTER, LAURIE McKINNON,
BETH BAKER and MICHAEL E. WHEAT.

All Citations

Slip Copy,384 Mont. 553,2016 WL 3067808 (Table),2016
MT 132N

Footnotes

1 Raths is legally blind

End of Document @ 2019 Thomson Reuters. No claim to original U.S. Government Works.
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KeyCite Yellow Flag - Negative Treatment

Distinguished by In re Will of Crabtree, Mass., May 14,2007

37o Mass. 3o3
Supreme Judicial Court of Massachusetts, Middlesex.

NATIONAI ACADEMY OF SCIENCES

v,

CAMBRIDGE TRUST COMPANY, trustee

Argued Jan.7,1976.

I

Decided N.4ay 19,1976.

Synopsis

Organization which was entitled to trust property after death

or remarriage of testator's widow filed petition seeking

revocation of decrees allowing accounts oftrustee, restoration
to trust of improper distributions to widow after she

remarried, its appointment as successor trustee and payment

of its attorney fees and expenses. The Probate Court,

Middlesex County, Freedman, J., granted all the prayers

except one seeking organization's appointment as trustee,

and both parties appealed. The Appeals Court, 329 N.E.2d
144, entered, a judgment affirming and modiffing. The
Supreme Judicial Court, Reardon, J., held that where marital
status of testator's widow was fact susceptible of precise

knowledge and trustee made no effort during administration

of testamentary trust to ascertain if widow had remarried,

trustee's misrepresentation that her status had not changed
justified reopening of previously allowed accounts of trustee;

that trustee was liable to restore to trust çorpus payments

erroneously made to widow; and that trustee was liable for
organization's counsel fees and costs in bringing the action.

Decree of Probate Court affirmed as modifred.

Wilkins, J., filed an opinion dissenting in part.

Attorneys and Law Firms

**881 *304 Winslow A. Robbins, Boston (Stanley V.

Ragalevsky, South Boston, with him) for Cambridge Trust

Co., trustee.

Richard D. Leggat, Boston (Janis M. Berry and William
H. Thedinga, Boston, with him), for National Academy of
Sciences.

Alex J. McFarland and Howland S. Warren, Boston, for The
First Nat. Bank of Boston, amicus curiae, submitted a brief.

William Minot, Boston, for State Street Bank and Trust Co.,
amicus curiae, submitted a brief.

John A. Perkins, Bostonn for New England Merchants Nat.
Bank, amicus curiae, submitted a brief.

John E. Rogerson and John C. Thomson, Boston, for Boston
Safe Deposit and Trust Co., amicus curiae, submitted a brief.

Before *303 REARDON, QUIRICO, BRAUCHER,
KAPLAN, and V/ILKINS, JJ.

Opinion

REARDON, Justice.

This matter is before us for ñrrther appellate review, the

Appeals Court having promulgated an opinion.

The facts which give rise to the case are essentially as follows.
Leonard T. Troland died a resident of Cambridge *305 in
1932 survived by his widow, Florence R. Troland. By his will
executed in April, I 93 I , he left all of his real and personal
properfy to be held in trust by the Cambridge Trust Company
(bank) with the net income of the trust, after expenses, 'to
be paid to, or deposited to the account of(his wife) Florence
R. Troland' during her lifetime so long as she remained
unmarried. He further provided that '(k)nowing my wife,
Florence's, generosity and unselfishness as I do, I wish to
record it as my intention that she should not devote any major
portion of her income under the provisions of this will, to the

support or for the benefit of people other than herself. It is
particularly contrary to my will that any part of the principal
or income of my estate should revert to members of my wife's
family, other than herself, and I instruct the trustees to bear

this point definitely in mind in making decisions under any of
the options ofthis will.' The testator went on to provide in part

that on his wife's death or second mariage the bank would
transfer the trusteeship to The National Research Council of
Washington, D.C., which the petition alleged to be an agency

of the National Academy of Sciences (academy), to constitute

a trust to be known as the Troland Foundation for Research

in Psychophysics. He directed that income be accomulated

and added to principal until sufficient to produce an annual

income of $50,000 or the 193 I purchasing power equivalent

of that amount of money, at which time the income was to

be applied by the academy within certain specific guidelines

set out in the will. The testator further provided instructions
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to the academy as successor trustee concerning his wife's
support should she he widowed again after a second marriage
or **882 should her second husband fail to support her.

The will was allowed, the trust was established as provided
by the testator, and the bank paid the income thereof to
the widow until her death in 1967. During the period from
1932 to 1945 the widow provided eighteen different mailing
addresses for income checks to be transmitted to her by the

bank. On February 13, 1945, she married Edward D. Flynn
in Vy'est Palm Beach, Florida, and failed to *306 advise

the bank of her remarriage. Following her remarriage she

lived in Perth Amboy, New Jersey. Commencing on April
14, 1944, she directed the bank to forward all her monthly
checks to her in care of Kenneth D. Custance, her brother-
in-law through marriage to her sister. Over the years these

checks were forwarded to two Boston addresses and were
made payable to 'Florence R. Troland.' Custance in turn
forwarded the checks to Florence R. Flynn who indorsed

them in blank 'Florence R. Troland' and returned them to
Custance who also indorsed them prior to depositing them

in bank accounts in his name maintained at the State Street

Bank and Trust Company in Boston and the National Bank

of Wareham, Massachusetts. After Florence R. Flynn's death

on December 25, 1967, the bank for the first time leamed of
her remarriage. Throughout her second mariage Florence R.

Flynn lived with her husband who was able to provide support
for her and who, although aware that she was receiving
payments from the trust, was ignorant of the limitation on her
rights to receive such payments. In March, 1968, the bank

brought a suit in equify in the Superior Court, Suffolk County,

against Custance, the National Bank of Wareham, the State

Street Bank and Trust Company, and Edward D. Flynn for
recovery of amounts 'represented by checks made payable

to Florence R. Troland and collected by Florence R. Flynn
subsequent to the date of her marriage.' In this litigation the

bank recovered $41,416.64 from which it paid legal fees and

disbursements of $14,475.49. The total of all checks collected

by Florence R. Flynn following her maniage in 1945 up to
the date of her death is $106,013.41. The twelfth through

thirty-third accounts ofthe bank covering that period between

her remarriage and October 8, 1966, were presented to the

Probate Court for Middlesex County in separate proceedings

and allowed. The academy had formal notice prior to the

presentation of the twclfth through fourteenth accounts and

the eighteenth through thirty-third accounts, and with respect

to the fifteenth through seventeenth accounts assented in

writing to their allowance. The academy, unaware of the

widow's *307 remarriage, did not challenge any of the

accounts and they were duly allowed,

The petition brought in the Probate Court by the academy
seeks revocation of the seven decrees allowing the twelfth
through thirfy-third accounts of the bank, the excision
from those accounts of'all entries purporting to evidence
distributions to or for the benefit of 'Florence R. Troland' . . .

subsequent to February 13,1945,'the restoration by the bank
to the trust of the amounts of those distributions with interest
at the rate of six per cent, a final account reflecting the

repayments and adjustments, appointment of the academy as

trustee, and pa¡rment by the bank of the costs and expenses of
the academy's counsel.

Following hearing a judge of the Probate Court revoked
the seven decrees allowing the twelfth through thirty-third
accounts, ordered restoration to the trust of $114,3 14.18,

representing amounts erroneously distributed to Florence
R. Flynn plus Massachusetts income taxes paid on those

amounts from trust funds, together with interest thereon in
the sum of $104,847.17 through March 31, 1973,and interest
thereafter at the rate of six per cent per annum to the date

of restoration in fuIl. The probate judge allowed as a credit
against the amount of interestpayable S4l,4l6.64,the amount
recovered by the bank from Custance, and firrther allowed
the bank to show **883 as an appropriate charge against

the trust corpus the amount of $14,475.49 paid to aounsel in
connection with the recovery of those funds. The bank was

ordered to pay $15,000 to the academyts Çounsel for legal

services and expenses incuned in behalf of the academy in
the proceedings in the Probate Court; and finally the bank was

ordered to prepare a final account reflecting the adjustments

ordered by the judge and the transfer of the restored principal
and accumulated income to the academy. The Appeals Court
affirmed the decree with the sole exception of striking
therefrom that paragraph wherein the bank was permitted

to charge the estate for legal services and disbursements

involved in the recovery against Custance. National Academy

of Sciences v. Cambridge Trust Co., 
-Mass.App. -¡-.-¡ã329 N.E.2d 144 (197s).

*308 The issues before us have to do with the power of the

Probate Court judge to order the revocation of the decrees

allowing the twelfth through thirfy-third accounts, and the

propriety of charging the bank for the amounts erroneously

disbursed, as well as the disposition of the several claims for
counsel fees, interest and disbursements.

The bank recited in the heading of each of the challenged

accounts that the trust was 'for the benefit of Florence

R. Troland,' and stated in schedule E of each account
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(in the first four accounts specihcally as 'Distributions to
Beneficiary') that monthly payments of $225 or more were

made to 'Florence R. Troland.' The Appeals Court held
that these recitals and statements 'constituted a continuing
representation by the bank to the academy and to the court that
the widow remained 'Florence R. Troland' despite her (then

unknown) remarriage to Flynn, and that she remained the

sole income beneflrciary of the trust.'- Mass.App. ¿1 

-, 
b

329 N.E.2d at 147 (1975). The court further held that those

representations were technically fraudulent in that '(t)hey
were made as of the bank's own knowledge when the bank
had no such knowledge and had made absolutely no effort to

obtain it.' ¡¿. ¿1 --, 
c 329 N.E.2d at 147. With these views

we f,rnd ourselves substantially in accord.

The doctrine of constructive or technical fraud in this

Commonwealth is of venerable origin. As we pointed out
in Powell v. Rasmussen, 355 Mass. l17, 118-119, 243

N.E.2d 161 (1969), the doctrine here was developed in two
opinions by Chief Justice Shaw. In Hazard v. Irwin, l8
Pick. 95, 109 (1836), it was defined in the following terms:

'(W)here the subject matter is one of fact, in respect to

which a person can have precise and accurate knowledge,

and . . . he speaks as of his own knowledge, and has no

such knowledge, his affrrmation is essentially false.' This

rule was reiterated by Chief Justice Shaw in Page v. Bent,
2 Met.371,374 (18a1): 'The principle is well settled, that

if a person make a representation of a fact, as of his own
knowledge, in relation to a subject matter susceptible of
knowledge, and such representation is not true; if the parfy

to whom it is made relies and acts upon it, as true, and

sustains *309 damage by it, it is fraud and deceit, for which
the party making it is responsible.'In this case the marital

status of Mrs. TrolandÆlynn was a fact susceptible of precise

knowledge, the bank made representations concerning this

fact of its own knowledge when it had no such knowledge,

and the academy to whom the representations were made

relied on them to its detriment. While this standard of fraud
in law has been developed primarily in the context of actions

seeking rescission of contracts and of tort actions for deceit,

we have indicated in past decisions that an analogous standard

might be applicable to misrepresentations in the accounts of
ftduciaries. See **884 Greene v. Springfield Safe Deposit

& Trust Co., 295 Mass. 148, 152,3 N.E.2d 254 (1936); Welch

v. Flory 294 Mass. 138, 142-143, 200 N.E. 900 (1936);

Brigham v. Morgano 185 Mass. 27,39-40,69 N.E. 418

(1904)" We hold today that'fraud'as used inG.L. c.206, s

24, contemplates this standard of constructive fraud at least

to the extent that the frduciary has made no reasonable efforts

to ascertain the true state of the facts it has misrepresented

in the accounts. This rule is not a strict liabilify standard,

nor does it make a trustee an insurer against the active fraud
of all parties dealing with the trust. Entries in the accounts

honestly made, after reasonable efforts to determine the truth
or falsity of the representations therein have failed through
no fault of the trustee, will not be deemed fraudulent or
provide grounds for reopening otherwise properly allowed
accounts. However, in the instantcase the probatejudge found
that the bank, through the twenty-two years covered by the

disputed accounts, exerted 'no effort at all . . . to ascertain

if Florence R. Troland had remarried even to the extent of
annually requesting a statement or certificate from her to that
effect' and that'in administering the trust acted primarily in a
ministerial manner and in disregard of its duties as a trustee to
protect the terms of the trust.' In these circumstances we have

little trouble in concluding that the bank's representations as

to the marital status of the testator's widow fully justified the

reopening of the accounts.

Cases relied on by the bank in which this court refused
*310 to allow previously allowed accounts to be reopened

are distinguishable in that either they did not involve
representations of fact susceptible of precise knowledge but
rather questions of judgment and discretion as to matters

fully and frankly disclosed in the accounts, see, e.g., Jackson

v. United States Trust Co., 361 Mass. 333, 336-338, 280

N.E.2d 181 (1972) (changes in trust investments); Holyoke
Nat'l Bank v. Wilson, 350 Mass. 223,227,214 N.E.zd 42
(1966) (discretionary payments out of principal to income
beneficiary); Old Colony Trust Co. v. Mabbett, 334 Mass.

412,415-417, 135 N.E.2d 914 (1956) (purchase, retention,
and sale of certain bonds); Reynolds v. Remick, 333 Mass.

l, 8-10, 127 N.E.2d 653 (1955) (administration of the trust
through corporate agencies and transfers of stock and trust
assets related thereto); Greene v. Springfield Safe Depoosit &
Trust Co., supra,295 Mass. at 152, 3 N.E.2d 254 (propriety
of certain investments); or that the alleged wrongful acts or
mistakes of the trustee were discernible from an examination
of the accounts, the trust documents and the law See, e,g.,

Jackson v. United States Trust Co., supra 361 Mass. at 340

-141,280 N.E.2d 187 (manner of payment of inheritance

taxes); Taylor v. Wrocester County Nat'l Bank, 360 Mass.

687 , 689-691, 277 N.E .2d 487 (197 l) (manner of valuing
trust assets (at book value) in accord with accepted accounting
principles); Old Colony Trust Co. v. Bravo, 359 Mass. 34,38,
267 N.8.2d892 (1971) (manner of payment of taxes); Porotto

v. Fiduciary Trust Co., 321 Mass. 638,643-644, 75 N.E.2d
l7 (1947) (distributions to persons whose interests violated

rule against perpetuities). Vy'e adhere to our decisions that it
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is the duty ofbeneficiaries 'to study the account presented to
the Probate Court by the trustee, and to make their objections
at the hearing.' Greene v. Springfield Safe Deposit & Trust
Co., supra, 295 Mass. at 154,3 N.E.2d at257. Accord,, Taylor
v. Worcester County Nat'l Bank, supra, 360 Mass. at 691,
277 N.E.2d 487; Burlingham v. Worcester, 351 Mass. 198,

202 218 N.E.2d 123 (1966). However, in this case the fact

of the widow's remarriage was not discernible from the most
scrupulous examination of the accounts, the trust documents

and the relevant law, and the bank cannot avoid responsibility
here for its misrepresentations by alleging a breach ofduty on
the part of the academy.

As to the propriefy of surcharging the bank for the
*311 amounts erroneously disbursed, when a trustee makes

payment to a person other than the beneficiary entitled
**885 to receive the money, he is liable to the proper

beneflrciary to make restitution unless the payment 'vvas

authorized by a proper court. See Old Colony Trust Co. v.

Wood, 321 Mass. 519, 526, 74 N.E.2d l4l (1947); Dodd

v. Winship, 144 Mass. 461,464-465, ll N.E. 588 (1887);

Restatement (Second) of Trusts s226 (1959);3 A. Scott, The

Law of Trusts s 226 (3d ed. 1967). Since, as we have held,

the decrees allowing the twelfth through thirty-third accounts

were revoked properl¡ the bank thus became liable to the

academy to restore to the trust corpus the payments it made

to Mrs. TrolandTFlynn when she was not entitled to receive

them. I In addition to the amounts effoneously disbursed, the

bank was also properly charged by the Probate Court judge

with simple interest on those payments at the legal rate of six
per cent per annum. See Zak v. Zak, 305 Mass. 194, 197 , 25

N.E.2d 169 (19a0); Forbes v. Ware, 172 Mass. 306, 308-
3l l, 52 N.E. aa7 Q899): White v. Ditson, 140 Mass. 351,362

-363,4 
N.E. 606 (1885);Restatement (Second) of Trusts s

207(t) (l ese).

The bank also challenges the probate judge's order that it
pay the academy's counsel fees and costs in the amount of
$15,000. General Laws c. 215, s 45, provides that 'costs and

expenses in the discretion of the court may be awarded to

either party, to be paid by the other, or may be awarded to

either or both parties to be paid out of the estate . . ., as justice

and equity may require.' While no taking of secret profits,

self-dealing or other intentional wrongdoing on the *312

bank's part have been alleged, the award of such costs rests

in the sound judicial discretion of the judge. We agree with
the Appeals Court that there is no reason to disturb his order

on this matter. Old Colony Trust Co. v. Third Universalist

Soc'y of Cambridge,285 Mass. 146, 150-151, 188 N.E. 7ll
(te34).

Finally, the bank seeks review of the Appeals Court's striking
from thç probate judge's decree the allowance, as a charge

against trust principal, of the legal fees and disbursements

expended in the recovery against the widow's brother-in-
law, Custance. We agree with the Appeals Court that this
charge shoud not have been allowed. While it was clearly the

responsibility ofthe bank as trustee to pursue the trust funds in
the hands of Custance, that litigation was the result of its own
negligent administration of the trust and, given its personal

liability to the academy, was to some extent for its own
benefit. 'Even though the expense is incurred in preserving

the trust estate, the trustee is not entitled to indemnity if the

incurring of the expense became necessary because of his

own fault. Thus if the trustee negligently permitted a third
person to obtain possession ofthe trust property, the expenses

of the litigation which resulted must be borne by the trustee

personally.' 3 A. Scott, The Law of Trusts s245 at 2155 (3d

ed. 1967).In the circumstances of this case it is proper for the

bank to bear the expenses involved in effecting the recovery

of the improperly disbursed trust assets.

It follows that the decree of the Probate Court is to be

modified by striking paragraph 4 thereof. As so modified the

decree is affirmed.

So ordered.

WILKINS, Justice (dissenting in part).

General Laws c. 206, s24, as it is involved here, is analogous

to a statue of limitaticns. It says that, when a trustee's aÇÇount

has been allowed, the matters disclosed on that account are

settled unless there has been 'fraud or manifest error.' *313

G.L. c. 206, s 24, as amended by St.1938, c. 154, s l. The

opinion of the court concludes that the implied representation

that Mrs. Troland was not remanied is 'fraud' within the

meaning of s 24.I disagree.

The term 'fraud' in s 24 must be interpreted consistently with
the clear purpose of s 24 to make trustees' accounts final, as

a general rule, when allowed by the Probate Court. However,

the court's interpretation of 'fraud' makes the exception in s

24 almost as broad as the scope of the general rule otherwise

contained in that section. The trustee's misrepresentation is of
a class which is typical of the kinds of errors of fact which
can be reflected in an account. Almost every trust account has
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inherent in it a representation conceming the age, continued
survival, or marital status of one or more people. The decision

ofthe court today leaves open indefinitely for contest all such

implied representations in all accounts, past and future.

The record shows a pathetic inattention to dufy. The bank's

inaction clearly warranted a finding of negligence. HoweveE

the court's alchemic decision today transmutes negligence

into fraud when that negligence results in an implied
representation of fact in a trust account. If the Legislature

had intended trust accounts to be impeachable because of the

negligence of the accounting trustee, it could have said so,

and, if the Legislature had said so in the 1938 amendment to

s 24, most informed people would have regarded the 1938

amendment as largely meaningless. See 2l Mass.L.Q. No. 3)
l6 (1936).

In construing s 24, we are not engaged in deciding whether

the trustee should be liable for its action or inaction. We

are concemed with what circumstances justify reopening the

trustee's accounts. V/hile a mistaken representation of a fact

capable of precise knowledge made as of one's personal

knowledge may be a 'technical' or'construçtive' fraud under

tort law, even that circumstance does not entitled one to relief
when the statute of limitations has run. Here, where a broad

definition of 'fraud' is read into s 24, the legislative purpose

of finality is overridden, and the exposure to liability is made

timeless.

Footnotes

*314 The court's opinion pays little attention to the theory

of the task before it-the construction of a statute in order
to arrive at the legislative intent behind the word 'fraud.'
I doubt that in 1938 the Legislature intended 'fraud' to
include the concept of'fraud' in tort actions for deceit. In
Compton v. State Ballot Law Comm'n, 3l I Mass. 643, 655,
42 N.E.2d 288, 295 (1942), construing the term 'fraud' in
G.L. c. 53, s 22A, as appearing in St.1938, c. 192, a 1938

stafute, we held that an implied representation conceming a

fact was not fraud 'as that word is ordinarily understood'
where the representation was mistaken but made with no

intent to deceive. Indeed, in our previous decisions under G.L.
c. 206, s 24, we have indicated that a narrower definition of
fraud was appropriate to achieve the legislative purpose of
protecting the finality of Probate Court decrees. See O'Brien
v. Dwight, 3 63 Mass. 25 6, 28 5-28 6, 288--:289, 29 4 N .8.2d,

363 (1973). The purpose of the exception to finality in s

24 can be achieved by interpreting 'fraud' in s 24 to mean

fraud 'as that word is ordinarily understood,' which requires

a misrepresentation with intent to deceive. The parties agree

that no such circumstances is involved here.

Because the court's opinion thwarts the purpose of the 1938

amendment, I would hold that the accounts may not be

reopened in these circumstances,

All Citations

370 Mass. 303,346 N.E.2d 879

c,

b
c
1

Mass.App.Adv.Sh. (1 975) 792, 801.

Mass.App.Ct.Adv.Sh. (197 5) at 797 .

Mass.App.Ct.Adv.Sh. (197 5) at 797 .

The will contained no exculpatory clause protecting the bank from liability for this type of error. As noted by Professor Scott,
some States have provided protection for trustees in these circumstances: 'ln a few states it is provided by statute that
when the happening of any event, including marriage, divorce, attainment of a certain age, performance of educational
requirements, death, or any other event, affects the distribution of the income or principal of trust estates, the trustees shall
not be liable for mistakes of fact made prior to the actual knowledge or written notice of such fact: Oklahoma: Stats.Ann.,
tit. 60, s 175.-24(l)(4). Texas: Civ.Stat.Ann., art.7425b-25(l)(4). Washington: R.C., s 30.99.090, as inserted by Laws
1 959, c. 124.' 3 A. Scott, The Law of Trusts s 226 at 1 799 n. 7 (3d ed. 1 967). Massachusetts thus far has chosen not
to provide trustees with this type of statutory protection.
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7o A.D.3d tS24,8gS N.Y.S.zd
615, zoro N.Y. Slip Op. oro99

**1 In the Matter of the Judicial Settlement of
the Account of HSBC Bank U.S.A., Respondent,

as Trustee under Agreement of Jesse T. Littleton,
Dated March 2L, tg6o for Joseph Cook Littleton,

for the Period Covering October 7, 1966 to
December :^6,2oo2. Barbara A. Littleton et al.,

Appellants; Clover Drinkwater et al., Respondents.

Supreme Court, Appellate Division,
Fourth Department, New York

February 11, 2o1o

CITE TITLE AS: Matter of
HSBC Bank U.S.A. (Littleton)

HEADNOTE

Trusts

Breach of Fiduciary Duty

Surrogate's Court properly dismissed petition seeking to

set aside releases executed by petitioners with respect to

trust-petition failed to state cause of action for fraud or

constructive fraud against trustee or law firm in absence of
facfually supported allegation of misrepresentation-breach
of fiduciary claim against law firm was, in essence, claim for
legal malpractice and thus was barred by three-year statute of
limitations-even if petition stated separate claim for breach

of fiduciary duty against law firm, such claim arose from same

facts as those from which legal malpractice claim arose, and

thus that claim was duplicative of legal malpractice claim-
breach of fiduciary duty claim was dismissed against trustee;

trustee fulfilled its fiduciary duty by providing petitioners

with full accounting of trust, and petitioners failed to object to

accounting and executed releases waiving their rights against

trustee.

Williams & Williams, Rochester (Mitchell T. Williams of
counsel), for petitioners-appellants.

Harter Secrest & Emery LLP, Rochester (Richard E.

Alexander of counsel), for respondent-respondent HSBC
Bank U.S.A.

Hiscock & Barclay, LLP, Rochester (Thomas B. Cronmiller
of counsel), for respondents-respondents Clover Drinkwater
and Sayles & Evans.

Appeal from a decree of the Sunogate's Court, Steuben

County (Marianne Furfure, S.), entered February 13,2009.
The decree granted the motions of respondents and dismissed

the petition seeking, inter alia, to set aside releases executed

by petitioners with respect to the subject trust.

It is hereby ordered that the decree is unanimously affrrmed
without costs.

Memorandum: Petitioners appeal from a decree that

dismissed the petition seeking, inter alia, "to vacate and set

aside" all releases executed by petitioners with respect to

a trust created by Jesse T. Littleton, who designated the

predecessor of respondent HSBC Bank U.S.A. (HSBC) as

trustee. The trust provided income to Jesse Littleton and

his wife during their lifetimes and, thereafter, one fourth
of the assets in the trust continued *1325 for the benefit
of their son. Upon the death of their son, one half of the

trust assets continued for the benefit of his wife, petitioner
Barbara A. Littleton, and one half of the trust assets continued
for the benefit of his children, the remaining petitioners.

The trust provided that the trustee had "absolute discretion"
to retain "any stocks, bonds or other securities [,]
including securities of Coming Glass Works fCorning] and

any suçcessor or affiliate thereof," and that the trustee "shall
not be or be held responsible for any loss or depreciation that
may occur in the value fof those securities]." Upon settlement

of the **2 trust, an informal accounting containing the trust's
complete transaction history was sent to petitioners' attomey,

respondent Clover Drinkwater, a partner in the law firm
of respondent Sayles & Evans (collectively, respondent law
firm), and Drinkwater sent petitioners a receipt and release

agreement. The accounting revealed significant declines in
the value of Coming stock, which constituted more than

80% of the trust corpus. Petitioners signed their respective

releases, which provided that HSBC was forever absolved of
all liabilify for the handling of trust assets.

More than three years later, petitioners commenced this
proceeding seeking to set aside the releases, and Surrogate's

Court granted the motions of HSBC and respondent law firm
to dismiss the petition. We affirm.

According to petitioners, HSBC and respondent law firm
committed fraud by failing to disclose the possible legal

effect of the accounting and the execution of the releases.
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Contrary to petitioners'contention, however, the petition fails
to state a cause of action for fraud or constructive fraud

against either HSBC or respondent law firm because it fails to
make a "factually supported allegation" of misrepresentation
(Pope v Saget,29 AD3d 437, 441 120061, lv denied 8

NY3d 803 120071; see Simmons v Washing Equip. Tech.,5l
AD3d 1390, 139l-1392 [2008]). We fi¡rther conclude thar the

Surrogate properly determined that the breach of fiduciary
claim against respondent law firm was, in essence, a claim for
legal malpractice and thus was barred by the three-year statute

of limitations (see CPLR 2la þl; Harrís v Kahn, Hoffman,

Nonenmacher & Hochman, LLP, 59 AD3d 390 [2009]). Even

assuming, arguendo, that the petition states a separate claim
for breach of fiduciary duty against respondent law firm, we

conclude that such claim arises from the same facts as those

from which the legal malpractice claim arises, and thus the

Surrogate properly dismissed that claim as duplicative of the

legal malpractice claim (see TVGA Eng'g, Surveying, P.C. v
Gallick fappeal No. 2], 45 AD3d 1252,1256120071). ',1326

Finally, we conclude that the Surrogate properly dismissed
the breach of fiduciary duty claim against HSBC. HSBC

fulfilled its fiduciary duty by providing petitioners with a

full accounting of the trust, and petitioners failed to object
to the accounting and executed releases waiving their rights
against HSBC (see Matter of Hunter,4 NY3d 260,270-271

[2005]; Matter of Schoenewerg, 277 NY 424, 427-428

[938]). Present-Scudder, P.J., Centra, Fahey and Green, JJ.

Copr. (C) 2019, Secretary of State, State of New York

End of Document @ 2019 Thomson Reuters. No claim lo or¡ginal U.S. Government Works.
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KeyCite Yellow Flag - Negative Trearment

Distinguished by In re Estate of Delaney, D.C., March 27,2003

52rA.2d1L24
District of Columbia Court of Appeals.

Andrew P. INTERDONATO, et al., Appellants,

Paul F. INTERDONATO, Appellee.

No. 85-373.

I

Argued Jan.7,tg96.
I

Decided Feb.24, rg87

Synopsis

Testator's son and widow brought action against testator's

brother claiming that brother acted improperly as executor of
estate, as trustee of testamentary trust, and as advisor to them,

and that he unlawfully altered will before it was admitted
to probate. The Superior Court, Robert M. Scott, J., granted

testator's brother summary judgment on all ten counts of
complaint. Plaintiffs appealed. The Court of Appeals, Terry,

J., held that: (l) res judicata did not bar assertion of claims;
(2) material issues of fact existed as to whether brother

had misrepresented that amount given to widow and son in
retum for signing release constituted entire corpus of trust,

as to whether brother had given consideration for signing of
release, and as to whether son had been subjected to duress,

precluding summaryjudgment based upon release signed; (3)

material issues existed as to whether brother actually made

promises to widow to induce her to drop suit against him,
and whether widow and son, in reliance upon promises, were

lulled for l5 years into not bringing suit, precluding summary
judgment based on statute of limitations; and (4) claims based

on brother's alleged promise that he would convey testator's

property and that brother breached dufy as executor were not
barred by laches.

Affirmed in part; reversed and remanded in part.

Attorneys and Law Firms

*1127 John C. Lenahan, Fairfax, Va., with whom W.

Gary Kohlman, Washington, D.C., was on the brief, for
appellants. Paul F. Sheridan, Vy'ashington, D.C., also entered

an appearance for appellants.

Leonard C. Collins, with whom Timothy J. Battle,

V/ashington, D.C., was on the brief, for appellee.

Before MACK, FERREN and TERRI Associate Judges.

Opinion

TERRY, Associate Judge:

Appellants Antonia Interdonato Giordano and Andrew
Interdonato, the widow and son of the late Guy Interdonato,

appeal from an order granting appellee Paul Interdonato,

an attorney and the brother of Guy Interdonato, summary
judgment on all ten counts of their complaint. Appellants'
principal claims are that appellee acted improperly as

executor of his brother Guy's estate, as a trustee of a

testamentary trust, and as an advisor to them, and that he

unlawfirlly altered Guy's will before it was admitted to
probate. Appellee categorically denies all ofthese allegations.
We affrrm the judgment in part, reverse it in part, and remand

the case for further proceedings.

I

Guy Interdonato died suddenly on April 19, 1953, at the age

of thirty-one. His survivors included his widow Antonia and

his son Andrew, who was then ten months old. I Antonia
had come to the United States from Italy in 1951, at the age

ofnineteen, and could not speak, read, write, or understand

English.

After Guy's death, his brother Paul promised Antonia that

he would care for her and Andrew. According to Antonia,
he also promised that he would serve as her advisor in all

legal and business matters. Antonia relied on Paul's advice in
conducting her personal, financial, and legal affairs because,

she testified,2 he had assured her that he "would take care of
everything," and because she could speak with him in Italian
and had no reason to doubt his good faith. Paul likewise

testified that he had told Antonia he would take care of her

needs.

Before his death, Guy had executed a will prepared by his

attorney, Philip Rosenfeld. Guy told Antonia that he had

drawn up a will, and that she would have no frnancial worries

if he should die because he had left everything to her. A week

or two after Guy's death, Mr. Rosenfeld brought a copy of the

will to Antonia's home and left it with her. Since she could
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not read English, she asked Paul to read it and tell her what it
said. Paul's account of what the will provided did not comport
with what Guy had told her before he died. A few months

later, Antonia testified, Paul told her that he had paid someone

$1,000 to "get" the will and make a change in it, that *1.128

he had changed it, and that "it was just a little bit different"
from the way it was originally written. Paul then changed the

subject of the conversation.

The will admitted to probate appointed Paul Interdonato

and Philip Rosenfeld as joint executors of Guy's estate and

as co-trustees of a testamentary trust. The principal assets

of the estate were two nightclubs on Eighth Street, S.E.,

known as Guy's Place and the Roundup. The profits from
these nightclubs, which were apparently successful business

ventures, were kept in a safe in Guy's Place. The will left the

businesses to Paul 3 and established a trust for the benefrt of
Antonia, with a provision that when Andrew reached the age

of twenty-one, the trust estate was to be divided, with one-

half to go to Andrew and the remainder to remain in trust for
Antonia. Small cash bequests were made to other relatives,

and Guy's personal effects and household fumishings went
directly to Antonia. The residue of the estate was to constitute

the corpus of the trust.

Paul operated and managed the nightclubs from Guy's death

in April 1953 until the latter part of 1956, but for his own
benef,rt rather than that of the estate. He testifred in 1964 that
he did not know in 1953 that he was supposed to operate the

businesses for the estate and not for himself.

In April 1963 Antonia filed an action against Paul, on her

own behalf and as next friend of her son Andrew, in the

United States District Court for the District of Columbia. Mr.
Rosenfeld was a co-plaintiff, and Paul was the sole defendant.

The complaint alleged fraudulent conduct by Paul in his

actions as executor, as trustee, and as Antonia's attorney. In it
Antonia sought the removal of Paul as trustee; an accounting

of all sums of money which had come into his possession

since Guy's death, either individually, as executor, or as

trustee, and of any sums which might be due to the estate,

to the trust, or to Antonia; and $200,000 in compensatory

and punitive damages. Before the case was set to go to trial,

Paul paid a visit to Antonia in her home. There he allegedly
promised to provide for her and Andrew, to pay her legal

expenses, and either to tum over Guy's Place to her at some

time in the future4 or to leave it to Andrew in his will if
she would dismiss the case. Weeping, he also told her that he

would be put in jail by her lawyer, Jack Bindeman, if the case

were to go forward. Antonia then instructed Mr. Bindeman to

"stop the case" bçcause she did not want to see Paul go to jail.
Although Mr. Bindeman urged her not to drop the suit, it was

eventually dismissed in 1966 with prejudice as to Antonia,
which she later alleged she did not understand, and without
prejudice as to Andrew.

While Andrew was growing up, he would occasionally

"hear some things" about his father's great wealth and his

uncle Paul's handling ofthe estate; but because he respected

Paul and was intimidated by him, and because his mothcr
would not discuss the subject with him, he never asked Paul

about these rumors. When he was about nineteen, howeve¡
Andrew hired a law firm to investigate the possibility that

Paul had been using money from Guy's trust for his own
purposes, thereby depriving Andrew and Antonia of their
rightful inheritance. A partner in the firm, Karl Feissner, wrote

a letter to Paul questioning the handling of the trust and

requesting an accounting. The letter also stated that Andrew
and Mr. Feissncr had o'reviewed with interest the pleadings

and depositions that were taken" in the 1963 civil action in
the United States District Court.

In March 1972 Mr. Feissner's firm filed suit in Andrew's

name in the Circuit Court *1129 of Prince George's County,

Maryland, seeking an accounting from Paul for his handling

of the testamentary trust.s The complaint, which bore

Andrew's signafure, alleged that Paul was "wasting" the

properfy and "making an improper use" of it. It asked for
an appraisal ofall real properly which had ever been part of
the trust corpus, a properly substantiated statement of income

and expenses, a complete accounting, and such other relief
as the court might find necessary. Andrew testified in 1983

that even though he signed the complaint in 1972, he did not
read it and was not aware that the firm was filing suit against

Paul.6 Eventually Andrew became unhappy with the firm's
performance and terminated its services. Some time thereafter

the suit was dismissed without prejudice and, according to
Andrew, without his knowledge.

ln 1973 Andrew needed some money to invest in a business

venture. He discussed the matter with his accountant, Thomas

Murphy, who told him "not to worry about that." Murphy,

who was also a friend of Paul, said that Andrew could use the

money in his father's estate or obtain a loan by pledging his

anticipated inheritance as collateral. Andrew chose to obtain a

bank loan for $25,000. When the note came due and Andrew
needed the estate funds to pay it off, he went to see Murphy
again. Murphy, who had spoken to Paul about the matter
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"many times," told Andrew that Paul would not give him
any money unless he agreed to "drop everything," apparently

referring to his suit in the Circuit Court. 7 At first he refused,

but because he was in urgent need of the money, Andrew
eventually signed a document in Murphy's office-"whatever
document it was"-without reading it.

The document was in fact a releasç discharging Paul from any
and all claims with respect to the administration of the trust
established under Guy's will. After Antonia signed it also,

Andrew and Antonia received a check for $64,000, signed by
Paul and drawn on the trust account. The release stated that
Antonia and Andrew "understand the contents [of the release]

and have executed the same of their own free will." It also

provided that Antonia "does hereby waive any and all rights to
the corpus of the Trust" and that "the Trustee fPaul] has been

under no legal obligation to disburse the corpus of [the] Trust
and has undertaken to do so in further consideration of the

execution and delivery of this release." Andrew testified that
he never received a copy ofthe release, and that at the time

he signed it, he thought it was just a receipt. Antonia testified

that the other signature on the release was hers, and the parties

have so stipulated, but she had no recollection ofsigning the

release or of discussing it with either Andrew or Paul.

Andrew entered law school in September 1977. He is now a

member of the Maryland and District of Columbia Bars.

II

In November 1982 Antonia and Andrew frled this action
in the Superior Court, seeking nullification of the will and

a declaration that Guy had died intestate, a reopening of
the probate proceedings, recognition of Antonia's right to
renounce the will and claim her statutory share of Guy's

estate, the creation of a constructive trust for Guy's Place,

an accounting by Paul, and compensatory and punitive

damages totaling more than thirfy-seven million dollars. The

complaint, in ten counts, alleged inter alía that Paul had

breached his fiduciary *1130 duty as Antonia's attorney and

had willfully and fraudulently failed to advise her of her legal

right to renounce Guy's will and take her intestate share of
Guy's estate (count I); that Paul had breached his fiduciary
duty as executor and defrauded Antonia and Andrew by
failing to report all of the assets which rightfully belonged

to them, had willfully converted those assets to his own use

and benefit, and had otherwise failed and refused to act for
the beneht of Antonia and Andrew as beneficiaries of the

estate (count II); that Paul had breached his fiduciary duty as

a trustee of the testamentary trust and had defrauded Antonia
and Andrew by converting trust assets to his own use and

benefit, and by failing to pay all of the monies due to Antonia
and Andrew as beneficiaries of the trust (count III); that Paul

had failed to keep certain promises he had made to Antonia
to induce her to dismiss the 1963 civil action with prejudice
(count IV) and that he had made these promises fraudulently

(count V);8 that Paul had fraudulently altered Guy's will
before it was admitted to probate in 1953 (count VI); 9 that
Paul had breached his fiduciary duty to the estate, to the trust,
and to Antonia and Andrew by operating Guy's Place and

the Roundup for his own pecuniary benefit while the estate

was being probated but using trust and estate funds to pay
the taxes owed on those properties (count VII); that Antonia
had never understood her rights regarding the will, so that she

should be allowed to rçnounce the will and elect to take her
spousal share (count VIIf; that Paul had defrauded Antonia
of the income from her one-third interest in a parcel of real

property at 428 Eighth Street, S.E., about a block from Guy's
Place and the Roundup (count IX); and that Paul had breached

his duty to Antonia and Andrew, as beneficiaries of the trust,
by refusing to provide an accounting of his management and

disposition of the trust assets (count X).

Paul filed an answer denying all of these allegations and

then moved for summary judgment. The trial court, after
hearing oral argument and reviewing an extensive series of
pleadings, issued a fifteen-page order granting the motion on

several grounds applicable to various counts ofthe complaint

-res 
judicata, the statute of limitations, laches, the statute of

frauds, and the release.

Conceming counts I and VIII, which alleged that Paul had

breached his hduciary duty as Antonia's attomey and had

willfully and fraudulently failed to advise Antonia of her
right to renounce Guy's will and take her intestate share, the

trial court ruled that Antonia's claims were barred under the

doctrine of res judicata. The court dismissed Andrew's claim
in count I (he did not assert a claim in count VIII) on the
ground that the right to renounce the will was personal to
Antonia.

As to count II and part of count VII, which involved
Paul's actions as executor of Guy's estate, the court ruled
that Antonia's claims were barred by res judicata, and that

Andrew's claims were baned by the release, laches, and the

statute of limitations.

\l¡R$TLf{\iV () 2$1ü Tilornsr:* i\e¡-¡ters. l'}* c;laim tu urì6¡inal l-} $. ü*vsrn$ìçn{ Wr:rk$ í:l



lnterdonato v. lnterdonato, S2l A.2d 1124 (19BTl

As to counts III and X and the remainder of count VII, which
involved Paul's actions as trustee of the testamentary trust, the

court ruled that Antonia's claims accruing before 1966 were
barred by res judicata. The court further ruled that her claims
based on Paul's actions as trustee from 1966 to the present,

as well as all of Andrew's claims, were barred by the release,

laches, and the stafute of limitations.

Concerning counts IV and V, which alleged that Paul had

failed to keep the promises he had made to Antonia to induce
her to dismiss with prejudice her 1963 action against him, the

trial court made several rulings. As to Paul's alleged promise
*1131 to reimburse Antonia for her legal expenses in that

action, the court ruled that Antonia's claims were barred by the

statute of limitations and that Andrew had no cause of action
against Paul because the promise was personal to Antonia.
As to the alleged promise that Paul would provide for both
Andrew and Antonia for life, the court held that their claims
were barred by the release, the statute of limitations, the

statute of frauds, and laches. As to the third promise, that Paul

would, upon his death, leave Guy's Place to Andrew, the trial
court ruled that Andrew's claim must fail because no such
promise was made. Antonia had testified in her deposition
that Paul had told her that he would give her "everything
you [and Andrew] need as long as you live" and that Guy's
Place "is going to be yours." The court noted that "[o]ther
than those two alleged promises, Antonia testified that 'I don't
remember any others'made by Paul prior to her instructing
Mr. Bindeman to dismiss the law suit." To the extent that
Antonia might have a claim to an interest in Guy's Place based

on the promise that "the place is going to be yours," the court
ruled that any such claim was barred by the statute of frauds,

the statute oflimitations, vagueness, laches, and the release.

The court held that Antonia's claim in count IX that upon

Guy's death she was entitled to a one-third undivided interest

in the property at 428 Eighth Street, S.E., which the court
interpreted as a claim based upon her failure to renounce

Guy's will because Paul had never advised her of her right of
renunciation, was barred by resjudicata.

Finally, as to count VI, the court ruled that Antonia's claim
that Paul had altered Guy's will before it was admitted to
probate was barred by res judicata, the statute of limitations,
laches, and the release, and that Andrew's claim must fail
because Andrew was not a beneficiary under the alleged terms

of the "original" will and therefore had no cause of action.

Summary judgment may be granted only when the pleadings
and other items of evidence "show that there is no genuine
issue as to any material fact and that the moving parry is
entitled to a judgment as a matter of law." Super.Ct.Civ.R.
56(c). "In reviewing on appeal the propriety of a summary
judgment, this court must determine whether there is any
unresolved issue of fact relevant to the ruling and also
whether the trial court correctly applied the substantive law
In carrying out that task, [this court] must view the record in
the light most favorable to the parfy who opposes summary
judgment...." Davis v. Gulf Oil Corp., 485 A.2d 160, 164
(D.C.1984) (citations omitted). Furthermore, "the moving
party has the burden to demonstrate the absence of any
material factual issue. Any doubt as to whether or not an issue

of fact has been raised is sufficient to preclude a grant of
summary judgment.... In this connection, the party opposing
the motion need show only that there is sufficient evidence
supporting the claimed factual issue to require a jury to
resolve the parties' differing versions of the truth." McCoy
v. Quødrangle Development Corp., 470 

^.2d 
1256, 1259

(D.C.1983) (citations omitted). We hold rhar, for the most
part, appellants made a suffrcient showing, and that except

as to portions of counts IV and V, all of count VI, l0 and

Andrew's claim in count I, the trial court erred in granting
summary judgment to appellee.

III

The trial court ruled that Antonia's claims in counts III,
VII, and X which arose before the dismissal of her federal
court action in 1966, and all of her claims in counts I, II, VI,

VIII, and IX, were baned by the doctrine of res judicata.ll
We reverse *1132 that ruling because Antonia raised issues

of material fact conceming the applicability of that doctrine
which precluded summary judgment.

Counts, I, II, III, VII, VIII, and X of the complaint in the

case at bar are nearly identical to corresponding counts ofthe
complaint in the 1963 action in federal court, and count IX
is quite similar. The claim in count VI, which is based on
the allegation that Paul altered Guy's will, was not presented

in that case, but it could have been. It was closely related
to the claims Antonia actually raised in that action, and in
fact Antonia testified, in a 1963 deposition, about the alleged
alteration of the will. Thus all of these counts, including count
IX, could be subject to claim preclusion, for the doctrine of ,res

judicata bars "relitigation of not only those matters actually
litigated but also those which might have been litigated in
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the first proceeding." Goldkind v. Sníder Brothers, Inc., 461

A.2d 468, 473 n. l0 (D.C. 1983) (citations omitted; emphasis

in original); see Federated Department Stores, Inc. v. Moitie,
452 U.S. 394,398, tOl S.Cr. 2424,2427-2428, 69 L.Ed.2d
103 (1981);lllenv. McCurry,449 U.S. 90,94,101 S.Ct.4ll,
4t44I5, 66 L.E d.2d 308 (I 980).

The federal court case was voluntarily dismissed in 1966 with
prejudice as to Antonia. She therefore cannot contend, nor
does she, that the dismissal was not a final judgment on the

merits. See 47 AM.JUR.2D Judgntents $ 1096 (1969). She

maintains instead that because there are material issues of fact
affecting the validity of the dismissal, summary judgment on

the ground of res judicata should not have been granted in

this case. We agree.

Antonia testified that she agreed to drop the 1963 case when
Paul went to her home and tearfully promised that he would
provide for her needs and those ofher son Andrew, pay her
legal expenses in connection with the litigation, and transfer

Guy's Place to her at some future time. The complaint in the

instant case alleged that Paul had no intention of keeping

these promises, and that in fact he did not keep them. The

complaint further stated that because of these "willful and

intentional misrepresentations," on which Antonia allegedly
relied, she was fraudulently induced to dismiss her action

against Paul. These allegations were suffìcient, for two
independent reasons, to preclude summary judgment for Paul

on the ground of resjudicata.

"Even though a suit is discontinued in accordance with
an agreement of settlement, such discontinuance will not

bar a subsequent action for the same cause where the

defendant does not carry out the agreement and the plaintiff
therefore receives no consideration for the discontinuance."

47 AM.ruR.2D Judgments $ 1096, at 153 (1969) (footnote

omitted). Consequently, if Paul's alleged promises were

not fulfilled, there was a failure of consideration, and the

dismissal in the 1963 case cannot have res judicata effect.

In addition, a prior judgment operates as res judicatø only in
the absence of fraud or collusion. See Riehle v. Margolies,

279 U.5.218,225,49 S.Cr. 310, 313, 73 L.Ed. 669 (1929);

Christopher v. Sisk, 133 Md. 48, 51, 104 A. 355, 356
(1918);46 AM.ruR.2D Judgments 5 473 (1969). Therefore,

if Antonia can prove either that Paul made promises which
he did not keep, and that she agreed to the dismissal because

of those promises, or that he fraudulently misrepresented his

intentions to induce her to dismiss the case, then the earlier

dismissal will not bar the present action. Since the facts

conceming the promises and the circumstances under which
they were allegedly made are in dispute *1133 (Paul has

denied making them at all), summary judgment cannot be

granted on Antonia's claims on the ground of res judicata.12

IV

Appellants assert that the release they signed in 1973 does

not bar their claims and that the trial court erred in concluding
that it did. The release provided that "in ... consideration
for the distribution and the close out of the entire assets of
the ... Testamentary Trustn" Antonia and Andrew released

and discharged Paul o'from any and all actions and causes

of action, claims and demands whatsoever" with respect to
the administration of the trust. The trial court held that the

release barred Antonia's claims in counts III, VII, and X which
arose after the dismissal of her previous action in 1966, all
of Antonia's claims in counts II, IV V and VI, and Andrew's
claims in counts II, III, IV Y VII, and X. We hold that

summary judgment on the basis of the release should not
have been granted because there are material issues of fact
conceming the validity of the release.

A person who signs a contract after having had an opportunity
to read and understand it is bound by its provisions. Paterson
v. Reeves, ll3 U.S. App. D.C. 74,304 F.2d 950 (1962).

Since a release is a contract, Bolling Federal Credit (Jnionv.

Cumis Insurance Society, 475 A.2d 382, 385 (D.C.1984),, it
is ordinarily binding on the parties ifthey had an opportunity
to read it before signing it, even if they did not in fact read

it. Paterson v. Reeves, supra. Although Andrew asserted that

he did not read the document and was unaware that it was

in fact a release, the record shows plainly that he did have

an opporfunity to read it. Consequently, he should be bound

by it unless it is invalid for some other reason. Antonia too

should be bound by the relcase even though it is not clear that
she had the ability to read a document written in English. Her
lengtþ depositions establish that she is an intelligent, rational

adult, so that, at the very least, she could have understood

the release if someone had read it to her. Thus she cannot

avoid the release on the ground that she did not know what
was in it unless she can prove that Paul (or someone acting

on his behalf) misrepresented its contents to her and that

her "failure ... to become informed as to the exact nature of
the release before [she] signed it [was] not attributable to

[her] negligence." Household Finance Co. v. Shamley, 140

A.2d I 83, I 84 (D.C.Mun.App. 1958). In these circumstances,
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failure to have someone read it to her would almost certainly
be negligent. See Paterson v. Reeves, supra.

On the other hand, a release, "like any other contract,

may be avoided if induced by fraud or misrepresentations."

Page v. Baldon, 437 S.W.2d 625, 629 (Tex.Civ.App.1969)

(citations omitted). Appellants' principal contention regarding

the release is that it was procured by fraudulent concealment

and misrepresentation on the part of Paul. According to
appellants, Paul misrepresented that the $64,000 which he

gave them 13 constituted the entire corpus of the trust, when in

fact it was much larger, to induce them to sign the release. 14

Ifthey *1134 can prove that, then the release will not bar

their claims in this case. Household Finance Co. v. Shamley,

supra, 140 A2d at 184; accord, e.g., LeClair v. Wells, 395

A.2d 452, 453 (Me.1978) ("4 release will ... be set aside

if shown to be the product of fraud, misrepresentation, or
overreaching" (citation omitted)); Page v. Baldon, supra,437

S.W.2d at62g.rs

The release may be invalid as to Andrew for two additional,

interrelated reasons. A release is not valid ifit is procured by
duress, see Bolling Federal Credit Union, suprq, 475 A.2d

at 386, and "[i]t is legal duress for a trustee to refuse to turn
over property to his beneficiary rightfully entitled thereto,

except upon condition ofsigning a release." Ingram v. Lewis,

37 F.2d 259,263 (l0th Cir.l930); cf, Lonergan v. Buford,

148 U.S. 581,590, l3 S.Cr. 684,687,37 L.Bd.569 (1893).

Andrew testified that his accountant, Thomas Murphy, told
him that Paul would not surrender Andrew's half of the trust

corpus, to which Andrew had become entitled on his twenty-
first birthday, unless he "dropfped] everything." If Andrew

can prove that Paul refused to turn over to him the money to

which he was already entitled under his father's will unless he

executed a release, then the release is invalid on the ground

of duress. Andrew's testimony on this point raises a material

issue of fact and precludes summary judgment.

Furthermore, a release, like any other contract, must be

supported by suff,rcient consideration, and the consideration

is not sufficient unless the releasor receives something of
value to which he or she had no previous right. Roberts v.

Browning,6l0 F.2d 528,535 (8th Cir.l979). At the time the

release was signed, Paul was already under an obligation to

tum over one-half of the trust corpus to Andrew because

Andrew had reached the age of twenty-one on June 21,

1973. Paul's payment to Andrew of what purported to be

one-half of the corpus in October 1973 therefore cannot be

regarded as consideration for the release. 16 His assertion

that he relinquished his rights as a contingent beneficiary to
Andrew's share of the trust corpus when he turned the money

over to Andrew and Antonia is entirely without substance

because ownership of that money had already vested in
Andrew on his twenty-first birthday, thereby extinguishing

Paul's contingent inheritance. l7 Furthermore, Paul had no

right to future legal fees for handling the estate, so that

forbearance cannot constifute consideration. The only other

consideration recited in the release was the payment of ten

dollars to Andrew and Antonia, and in the circumstances of
this case the sufficiency ofsuch a paltry sum as consideration

is open to serious question. See Williams v. Walker-Thomas

Furniture Co., l2l U.S.App.D.C. 315, 350 F.2d 445 (1965)
(an unconscionable contract is not enforceable, and fraud can

be presumed from contract terms that are grossly unfair). Thus

there are material issues of fact regarding the sufficiency of
the consideration, if any, underlying the release with respect

to Andrew.

For all of these reasons we hold that summary judgment

should not have been granted to appellee on the ground that

appellants'claims were barred by the release. l8

*1135 V

The trial court ruled that Antonia's claims in counts III, VII,
and X which arose after the dismissal of her suit in the United

States District Court in 1966, all of her claims in counts IV, V,

and VI, and all of Andrew's claims in counts II, ilI, IV, V VII,
and X were baned by the statute of limitations. We hold that

the statute of limitations bars the claims of both appellants in
counts IV and V conceming two of Paul's alleged promises

-but 
not the third. We further hold that summary judgment

should not have been granted on the remainder of Antonia's

claims (with the exception of those in count VI), 19 o, on uny

of Andrew's claims, because there are material issues of fact

conceming the applicability of the stafute of limitations.

A. Counts II, III, VII, and X

The statute of limitations begins to run when the facts which
form the basis of the claim are discovered, or reasonably

should be discovered in the exercise of due diligence. King
v. Kitchen Magic, Inc., 391 A.2d 1184, ll86 (D.C.1978);

Fontana v. Aetna Cøsualty & Surety Co., 124 U.S. App.
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D.C. 168, 169, 363 F.2d 297, 298 (1966); see Holmberg
v. Armbrecht, 327 U.5.392,397,66 S.Ct. 582, 585, 90

L.Ed.743 (1946).In the District of Columbia, however, "[a]
defendant is estopped from asserting the statute of limitations
as a bar to plaintiffs action if he has done anything that
would tend to lull the plaintiff into inaction and thereby permit
the statutory limitation to run against him." Property l0-F,
Inc. v. Pack & Process, Inc., 265 A.2d 290,291 (D.C.1970)
(footnote omitted); accord, Dominique v. Ralph D. Kaiser
Co., 419 A,.2d 319,323 & n. 6 (D.C.1984) (citing cases).

The effect of such an estoppel is not necessarily to toll the

running of the statute. "If ample time to file suit within the

stafutory period exists after the circumstances inducing delay
have ceased, there is no estoppel against pleading the bar

of the statute." Property 10-E Inc. v. Pack & Process, Inc.,

supra,265 A2d at29l; see Howard University v. Cassell, 75

U.S. App. D.C. 75,81, 126 F.zd 6, 12 (1941), cert. denied,

316 U.S. 675,62 S.Cr. 1046, 86 L.Ed. 1749 (1942).

To decide whether the statute of limitations bars any of
the claims in counts II, III, VII, and X, "we need look no

funher than the maxim that no man may take advantage of
his own wrong." Glus v. Brooklyn Eastern District Terminal,

359 U.S. 231,232,79 S.Cr. 760,761-762,3 L.Ed.2d 770
(1959)- This principle may be "employed to bar inequitable

reliance on statutes of limitations." Id. at233,79 S.Ct. at762
(footnote omitted). Appellants have alleged that they were

"lullfed] ... into inaction"2O when Paul made promises to

Antonia in 1966 to induce her to drop her suit in federal court,

and that they did not discover Paul's intention not to keep

his promises until 1981. Paul, on the other hand, has denied

that any such promises were made. If appellants' allegations

are true, then Paul would be estopped from relying on the

statute of limitations as to these four counts. Property I0-
E supra. If they are not true, or if appellants failed to bring
suit within a reasonable time after the circumstances inducing
their forbearance ceased, then the statute of limitations may
well bar these claims. See Brown v. Lamb, 134 U.S. App. D.C.

314,414 F.zd 1210 (1969). cert. denied,397 U.S. 907,90
S.Ct. 904, 25 L.Ed.2d 88 (1970). Thus there are two material

issues of fact affecting the applicability of the statute of
limitations: whether Paul actually made the promises in 1966,

and whether appellants, in reliance upon these promises, were

lulled for fifteen years into not bringing suit against Paul for
fraud and breach ofhis fiduciary duty. The presence ofthese
issues in the case precludes the granting of *1136 summary

judgment based on the statute of limitations. 2l

B. Counts IV and V

The complaint stated in counts IV and V that Paul failed to
keep three promises which he made to Antonia in 1966 to
induce her to drop her suit in federal court. The f,rrst alleged
promise was that Paul would provide forAndrew "throughout
his life, whatever his needs may be," and the second was that
Paul would reimburse Antonia "for any and all legal expenses,

costs and attomey's fees arising out of the dismissal" of the

suit. The trial court ruled that both appellants'claims based

on the first promise were barred by the statute of limitations.
As to the second promise, the court made the same ruling
on Antonia's claim, and held that Andrew had no cause of
action because the promise was personal to Antonia. The
third alleged promise was that upon his death Paul would
convey Guy's Place to Andrew (presumably by will) "without
further consideration." The trial court ruled that Antonia's

claim based on this promise 22 was barred by the statute

of limitations and that Andrew's claim must fail because in
fact no such promise was made. We hold that the statute

of limitations barred any claim by either appellant based on

the first two promises.23 With respect to the third promise,

howeveq we hold that summary judgment was erroneously
granted because there are material issues offact as to both the

applicability of the statute of limitations and the exact terms
of the promise. We also hold that the statute of limitations
cannot bar appellants' claim that a constructive trust should

be imposed on Guy's Place because a constructive trust is an

equitable remedy, and therefore not subject to the statute.

The claims based on Paul's alleged promises (count IV) all
sound in contract and thus are subject to a three-year statute

of limitations. D.C. Code $ 12-301 (7) (1981). As to the fraud

claim (count V), the action must be brought within three years

from the time the fraud was discovercd or reasonably should

have been discovered. D.C. Code $ 12-301 (8) (1981); see

King v. Kitchen Magic, Inc., supra, 391 A.2d at I186.

Assuming that Antonia gave Paul a reasonable time to pay her

legal fees, we conclude that as to her the statute of limitations
began to run no later than a year or two after the dismissal

of the suit in 1966. As to Andrew, even if he had a claim
based on Paul's promise to pay Antonia's legal expenses (see

note 23, supra ), the statute began to run on his eighteenth

birthday, which was in June 1970. SeeD.C. Code g l2-302(a)
(l) (1981). Since more than three years have passed since

either of those dates, we hold that any claims for damages

resulting from Paul's failure to pay Antonia's legal expenses
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in 1966, as he allegedly promised, are barred by the statute

of limitations.

With respect to Paul's alleged promise to provide for Andrew
"throughout his life," we conclude that appellants were on

notice that Paul was not going to keep this promise no later
than 1973, when Andrew inquired about obtaining some

money from the trust fund to pay offa bank loan and was told
that Paul would not give him anything unless he dismissed his

pending suit in Maryland. Since the complaint *1137 in this

case was not filed until 1982, nine years later, we afÏirm the

trial court's ruling that appellants' claims for damages based

on this promise-assuming arguendo that it was made-were
baned by the statute of limitations.

Summary judgment should not have been granted, however,

on the claims predicated on the third alleged promise, which
was that Paul would convey Guy's Place to Andrew upon

his death. In the first place, the statute was inapplicable to
the claim that a constructive trust should be imposed on

Guy's Place because an action to create a constructive trust is

equitable in nature. See Holmberg v. Armbrecht, supra, 327

U.S. at 396,66 S.Ct. at 584; Nasellí v. Millholland, SS U.S.

App. D.C. 237,240,188 F.2d 1005, 1008 (1951); Blankenship

v. Boyle,329 F.Supp. 1089, 1112 (D.D.C.l97l). V/ith regard

to Antonia's claim for damages based on the third promise,

there is a material issue of fact as to when appellants found
out that Paul was not going to convey Guy's Place to Andrew
(or Antonia). Andrew asserts that he, and thus his mother, did
not leam of Paul's intention not to fulhll his promise until
1981, little more than a year before this action was filed.
Whether this assertion is true, whether appellants should have

discovered Paul's intention earlier through the exercise ofdue
diligence, and whether Paul even made such a promise in the

first place are unresolved factual issues precluding summary
judgment against Antonia on this claim.

Finally, as to Andrew's claim based on the third promise, the

court concluded that Paul had never promised that he would
convey the property to Andrew. In so ruling, the court relied
on Antonia's testimony that she remembered no promises

conceming Guy's Place other than Paul's statement that "the
place is going to be yours," ¿'.e., Antonia's. Unfortunately, the

court overlooked Andrew's testimony that Paul had promised

to leave the property to both Andrew and Antonia. Because

of this critical factual dispute conceming the exact wording

of the alleged promise, summary judgment should not have

been granted.

VI

The trial court ruled that Antonia's claims in counts III, VII,
and X which arose after the dismissal ofher federal court case

in 1966, all of her claims in counts IV, V, and VI, and all of
Andrew's claims in counts II, nI, VII, and X were barred by
laches. We hold that laches bars only the claims in count VI
based on the allegation that Paul altered Guy's will before it

was admitted to probate.24

A successful defense of laches has two elements: an

unreasonable and unexplained delay by one party, and
prejudice to the other party resulting from the delay.

Sc hmittinger v. Schmittinger 404 A2d 9 67, 97 0 (D.C. 197 9);

American University Park Citizens Ass'n v. Burka, 400 A.2d
737, 740 (D.C.1979); Amidon v. Amidon, 280 A.2d, 82, 84

(D.C.l97l) (citing cases). The party asserting the defense

has the burden of establishing both elements. American

University Park Citizens Ass'n, supra,400 A.2d at 740. When

actual fraud is involved, as alleged in this case, "relief will be

barred only where the delay has worked to the disadvantage of
the defendant." King v. Kítchen Magic, Inc., supra, 391 A.2d
at I187 (citations omitted).

In considering the reasonableness of the delay, o'the utmost
leniency is manifested by the courts where it appears that the

delay is due to the intimate personal relationships existing
between the parties and the high degree ofconfidence reposed

by one in another. In such cases, and especially when the

family relation exists, the same degree of diligence is seldom

required." Horton v. Horton, 63 App. D.C. 375, 376,72F.2d
831,832 (1934). In the instant case, this principle is relevant
insofar as Antonia did not want to cause further *1138 strain

between Andrew and his uncle Paul, and insofar as both
appellants relied on Paul for business and legal advice in the

1950's and early 1960's, up to the filing of the suit in federal

court.

With regard to the claims based on Paul's alleged promise that

he would convey Guy's Place to either Antonia or Andrew
(counts IV and V), there is, as we have already said, a

material issue of fact concerning whether such a promise

was ever made. If it was made, there is a further issue as

to whether appellants unreasonably delayed in bringing an

action to compel Paul to transfer ownership of that property.

With regard to both appellants' claims that Paul breached his

duties as trustee (counts III, VII, and X) 25 and Andrew's

claims that Paul breached his duties as executor (count
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II), appellants contend that Paul's misconduct-i.e., making
promises which he did not intend to keep-was the cause of
their delay in bringing those claims and thus that the delay was

explained and excusable. Here again there are factual disputes

as to whether those promises were actually made and, if so,

whether appellants'reliance on them was reasonable. Thus the

first element of the defense of laches was not established as

to any of these claims.

Nor, with one exception, was there any showing of prejudice

as the case law requires. "Two kinds of prejudice support
a laches defense. Plaintiffs delay in filing suit may have

resulted in a loss of evidence or witnessçs supporting

defendant's position, or the defendant may have changed

[his] position in a manner that would not have occurred

but for plaintiffs delay." Gull Aírborne Instruments, Inc. v.

Weinberge4 224U.5. App. D.C. 272,278,694F.2d 838, 844

( I 982) (citation omitted). The trial court made no hndings that

Paul had been prejudiced by appellants'delay in bringing suit
on any of the claims we have mentioned, and Paul has not
identified any prejudice apparent on the face of the record.

Thus the second element of the defense of laches was not

established either, and summary judgment should not have

been granted.

The one exception to what we have just said concems

Antonia's claim in count VI, based on the allegation that

Paul fraudulently altered Guy's will before it was admitted

to probate. We hold that this claim is baned by laches. Paul

has shown that he was prejudiced by the delay: the drafter of
the will, Mr. Rosenfeld, and at least one of the witnesses to

the will are dead. Moreover, Antonia's delay is not excusable.

Hçr own testimony showed that she was aware of the alleged

alteration since shortly after Guy's death in 1953, when Paul

first told her about it, yet she has sought no remedy for it
until now Since she did notraise it in the 1963 suit in federal

court, she cannot assert that the promises Paul allegedly made

to induce her to drop that suit were the cause of her delay.

Thus the evidence establishes both unreasonable delay and

prejudice. Because no proofto the contrary is in the record,

we hold that summaryjudgment was properly granted on this

one claim on the ground oflaches.26

VII

Count IV of the complaint alleged that Antonia dismissed her

1963 suit against *1139 appellee o'with the understanding,

representation and express promise, made by [Paul], in

Italian, to lAntonia] that, without further consideration, the

real estate known as 527-529 8th Street, S.E., Washington,
D.C. [Guy's Place], would be entirely tumed over in fee to

fAndrew] upon [Paul's] death." The trial court held that this
claim was barred by the statute of frauds, D.C. Code g 28-

3502 (lgBD,27 b."u.rr. the alleged promise was oral and not
in writing. Appellants argue that this ruling was erroneous.

We agree.

Courts in this jurisdiction have held that a plaintiffs "change

of position induced by the fdefendant's] parol promise would
estop the latter from setting up the statute of frauds."
Ammerman v. City Stores Co., 129 U.S. App. D.C.325,328
n. 6,394 F.2d 950, 953 n. 6 ( I 968) (citations omitted). Such a

change of position would include partial performance of the

alleged oral contract. See Haclvtey v. Morelite Construction,
418 A.2d 1062, 1066 (D.C.1980): Amberger & Wohlfarth,

Inc. v. District of Columbia, 300 A.2d 460, 463 (D.C.1973).

Appellants have alleged and testified that Antonia agreed

to drop the 1963 lawsuit, and in fact did drop it, in retum
for Paul's promise to transfer ownership of Guy's Place to
Antonia or Andrew (or to both Antonia and Andrew). Paul has

denied making such a promise. Thus there are two material
issues of fact: whether the promise was made at all, and if
so, whether Antonia changed her position by performing her

part of the bargain in reliance on Paul's promise.28 Su--ury
judgment therefore should not have been granted on the

ground that this claim in count IV was barred by the statute

offrauds.29

VIII

To summarize:

(l) We affirm the trial court's dismissal of Andrew's claim
in count I, based on the allegation that Paul failed to advise

Antonia of her right to renounce the will and claim her

statutory share of Guy's estate as his surviving spouse, on the

ground that Andrew lacked standing to assert that claim. See

note 12, supra.

(2) We affirm the award of summary judgment to Paul on

the claims of both appellants in counts IV and V based

on two of Paul's three alleged promises-to pay Antonia's

legal expenses in the 1963 suit and to provide for Andrew

throughout his life-on the ground that the statute of
limitations barred thçse claims. See pages ll3Ç1137, supra.
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(3) We affirm the trial court's ruling that Antonia's claims in
count VI, based on the allegation that Paul altered Guy's will,
were barred by laches. We also hold that Andrew's claims in
count VI, based on the same allegation, are barred by laches.

See pages I I 38 and note 26, supra.

Affirmed in part, reversed and remanded in part.

All Citations

521 A.2d tt24
*1140 (4) We reverse the remainder of the trial court's order

granting summary judgment to Paul, and remand the case for

further proceedings consistent with this opinion.30

Footnotes
'l Because all the parties, including the decedent, share the same last name, we shall generally refer to them by their first

names throughout this opinion.

2 Our summary of the facts is based on several depositions that were taken in this case and a prior case. When we refer in
this opinion to the testimony of any witness, the reference will be to one or more of those depositions, all of which were
before the trial court when it made its ruling.

3 The will stated in pertinent part:

It is my will that my dear brother, Paul lnterdonato, shall be and become the full and sole owner of my said businesses,
above described as "Guy's Place" and "The Roundup", as the success of these operations has been, in a large
measure, due to his support and cooperation with me in their development and success.

4 Antonia testified that Paul told her, "The place is going to be yours. At the moment I cannot give it to you because I am
in trouble with the taxes."

5 Antonia was not a party to this suit.

6 Andrew testified:
All I know is I signed a document that the attorney told me to sign. I don't know if I swore to anything. I don't know
what it said, and I don't know what it was.

Q. Did you care what it said?
A. No. I thought, whatever they were doing, they were representing me. I was paying them 950 or $60 an hour, and
whatever they were doing was for my benefit.

He went on to say that "[t]oday [he] would never do this"; i.e., he would never sign a document without reading it.

7 By this time Andrew had reached the age of twenty-one and was already entitled to receive one-half of the trust fund.

I The alleged promises were that Paul would provide for Andrew throughout his life, would reimburse Antonia for her legal
expenses in the 1963 civil action, and would leave Guy's Place to Andrew upon his death. The complaint further alleged
that Paul had told Andrew that he had no intention of giving "all or any part" of Guy's Place to either Andrew or Antonia.
The request for creation of a constructive trust for Guy's Place was based on this last promise.

I At oral argument appellants' counsel told us that this count related primarily to Andrew.

10 We affirm the trial court's ruling that Antonia's claim in count Vl was barred by laches. We hold that the trial court erred
in dismissing AndreWs claim in count Vl on the ground that he had no cause of action, but we further hold that Andrew's
claim, like Antonia's, was barred by laches.

11 The trial court did not grant summary judgment on any of Andrew's claims on the ground oÍ res judicata. The crucial
element of res judicata is a final judgment on the merits, e.9., Cromwell v. County of Sac, 94 U.S. (4 Otto) 351, 352-353,
24 L.Ed. 195 (1877); Cavell v. 2300 Restaurant, lnc., 134 A.2d 583, 585 (D.C.Mun.App.1957)" and it is beyond dispute
that a dismissal without prejudice does not determine the merits. E.9., Payne v. Panama Canal Co., 607 F.2d 155, 158
(Sth Cir.1979); Fannie v. Chamberlain Mfg. Corp.,445 F.Supp. 65, 74 (W.D.Pa.1977); BrunswickCorp. v. ChryslerCorp.,
287 F.Supp.776,777-778 (E.D.Wis.1968); see Public Service Commission v. BrashearFreightLines, \nc.,312 U.S.
621,626-627, 61 S.Ct. 784,787-788, 85 L.Ed. 1083 (1941). Therefore, since both the 1963 action in federal court and
lhe 1972 suit in Maryland were dismissed without prejudice as to Andrew, neither dismissal could have raised a res
judicata bar to Andrew's claims.

12 We affirm the dismissal of Andrew's claim in count l, based on Paul's alleged failure to advise Antonia of her right to
renounce the will and claim her statutory share of Guy's estate, on the ground that the right to renounce the will was
personal to Antonia. Andrew had no personal stake in the outcome of this particular dispute, and thus he lacked standing
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to litigate it. See Valley Forge Christian College v. Americans lJnited for Separation of Church and State, tnc., 454 tJ.5.
464,472473, 102 S.Ct.752,758-759,70L.Ed.2d 700 (19S2); Bakerv. Carr,369 U.S.'186, 204,82 S.Ct.691,703,
7 L.Ed.2d 663 (1962).
Although the release stated that Antonia waived "any and all rights to the corpus of the Trust," she testified that she
received approximately half of the $64,000.
The release itself states that Paul "has been under no legal obligation to disburse the corpus of this Trust and has
undertaken to do so in further consideration of the execution and delivery of this release." Elsewhere the release recites
that it is being agreed to "in ... consideration of the distribution and close out of the entire assets of the Guy P. lnterdonato
Ïestamentary Trust...." These statements, read together, can only mean that Paul was purporting to disburse the entire
corpus, not just part of it, in return for the release of all claims by both Andrew and Antonia.
The question of whether appellants were negligent in not determining the exact nature and amount of the corpus of the
trust before signing the release may also be a material issue of fact. See Household Finance Co. v. Shamley, supra,
140 A.2d at 184.
Antonia testified that she received at least half of the $64,000 payment, which means that Andrew could not have received
more than the one-half share to which he was already entitled.
Under the will, Paul would have inherited Andrew's half of the trust corpus only if Andrew had died without a surviving
spouse or children before his twenty-first birthday.
We reject Andrew's contention that the release is invalid as to him because of Murphy's and Paul's undue influence. ln
Riggs v. Gillespie,241 F.311 (4th Cir.1917), the only case he cites for this proposition, the nephew was very young
and inexperienced, had a trusting relationship with his uncle, and had no opportunity to get counsel. The situation in the
present case is very different. Andrew owned a business at the time of the release; he had recently brought suit against
his uncle in Maryland; and he not only had an opportunity to get counsel, but in fact he had counsel (whom he later
discharged). On this record, the claim of undue influence is without foundation.
Because we conclude in part Vl, rnfra, that Antonia's claim in count Vl is barred by laches, we need not consider whether
it is also barred by the statute of limitations.

Property 10-F, lnc. v. Pack & Process, lnc., supra,265 A.2d at291.
With regard to Andrew's claims against Paul for his actions as trustee (counts lll, Vll, and X), there are also issues as
to (1) whether Andrew knew the 1972 suit in Maryland was filed, and, if he did know, (2) whether he agreed to dismiss
it in 1973 (when he signed the release) because Paul lulled him into inaction by giving him and his mother less than the
full corpus of the trust, while representing that it was the full amount.
Antonia testified that Paul told her that Guy's Place "is going to be yours," but the complaint alleged only that he had
promised to convey Guy's Place to Andrew, not to Antonia. The court ruled that "[a]ny claim on Antonia's behalf for such
property predicated upon Paul's alleged promise that'the place is going to be yours' " must fail on several grounds, one
of which was the statute of limitations.

We therefore do not decide whether Andrew had a cause of action based on Paul's promise to pay Antonia's legal
expenses. We also express no opinion on the applicability of the statute of frauds or laches to the claims that Paul
breached his promise to provide for Andrew.
The trial court held that laches barred those claims in counts lV and V which were based on Paul's alleged promise to
provide for Andrew. Having held in part Y, supra, that the statute of limitations required dismissal of these claims, we
need not decide whether they were barred by laches also.

The trial court's ruling that laches barred Antonia's claims against Paul as trustee (counts lll, Vll, and X) concerned only
those claims that arose after 1966. The court ruled that her pre-1966 claims against Paul as trustee were barred by res
judicata. See part lll, supra.

The trial court dismissed Andrew's claim in count Vl, based on Paul's alleged alteration of the will, on the ground that
Andrew had no cause of action because the "original" will left everything to Antonia. This ruling was erroneous, but the
error was harmless. Count Vl requested the court, inter alia, to declare Guy lnterdonato to have died without a will, reopen
the estate, and order that it be handled as if Guy had died intestate. Under D.C. Code gg 18-703 and 18-706 (1951),

which were in effect on the date of Guy's death, Andrew would be entitled to two-thirds of the estate if his father had

died intestate, since Guy left no other children. (Antonia would inherit the other one{hird.) Thus Andrew, as a potential

heir, had a cause of action under count Vl. However, for the reasons applicable to Antonia, we hold that Andrew's claim
under count Vl was also barred by laches.

D.C. Code S 28-3502 (1981) provides:
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An action may not be brought to charge an executor or administrator upon a special promise to answer damages out
of his own estate, or to charge the defendant upon a special promise to answer for the debt, default, or miscarriage of
another person, or to charge a person upon an agreement made upon consideration of marriage, or upon a contract
or sale of real estate, of any interest in or concerning it, or upon an agreement that is not to be performed within
one year from the making thereof, unless the agreement upon which the action is brought, or a memorandum or
note thereof, is in writing, which need not state the consideration and signed by the party to be charged therewith
or a person authorized by him.

28 Since Antonia had filed suit not only on her own behalf but also in a representative capacity as next friend of Andrew,
who was then only ten years old, her dismissal of the suit in reliance on Paul's promise would constitute part performance

by Andrew as well as Antonia.

29 ln Tauberv. Jacobson,293 A.2d 861 (D.C.1972), this court stated "that the refusal to carry out an oral agreement requiring
performance for more than one year does not prevent the application of the statute of frauds, notwithstanding the hardship
incurred by the claimant relying upon it." /d. at 866 (citation omitted). Tauber is inapplicable to the case at bar. ln this
case appellants allege that they did not merely suffer hardship because of their reliance on the agreement, but that they
actually performed their part of the bargain. lf they can prove these allegations, the statute of frauds will not apply.

30 The trial court ruled that any claims in count lX on behalf of Andrew for an undivided interest in the property al 428
Eighth Street, S.E., based on Antonia's failure to renounce the will, must be dismissed because the right to renounce
was personal to Antonia. We vacate this portion of the trial court's order because Andrew did not make any claims with
respect to 428 Eighth Street.

End of Document @ 2019 Thomson Reuters. No claim to original U.S. Government Works.
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Synopsis

Background: Trust beneficiaries brought action against

former trustees, alleging that trustees had breached fiduciary
duties decades earlier, by converting stock held in trust and

by selling stock held in trust for less than its fair value.

The Superior Court Department, Suffolk County, Allan van

Gestel, J., entered summary judgment in favor of trustees, and

beneficiaries applied for direct appellate review.

Holdings: The Supreme Judicial Court, Marshall, C.J., held

that:

statute of limitations on claims arising from alleged

conversion did not commence to run based on successor

trustee's knowledge of former trustee's alleged breach;

statute of limitations on claims arising from alleged

conversion was tolled during period of trusteeship of second

successor trustee;

statute of limitations on claims arising from sale commenced

to run when second succcssor trustee began his period of
trusteeship;

statute of limitations on claims arising from sale was not

tolled.

Affirmed in part, vacated in part, and remanded.
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**598 William H. Narwold, Hartford, CT (Mark E.
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Opinion

MARSHALL, C.J

*538 At the center of this case are claims that Sumner M.
Redstone and his brother, Edward, breached their fiduciary
duties to their children in connection with the redemption
of shares in a family business, National Amusements, Inc.
(NAI), that Sumner and Edward at various times held in
trust for their children. Sumner's children are Brent and

Shari; Edward's children are Ruth Ann and Michael David
(Michael). The plaintiffs are Michael and the current trustees

of three trusts that once held shares in NAI for the benefit of
Sumner's and Edward's children.

The plaintiffs commenced their action in the Superior Court
in 2006, complaining about redemptions of NAI stock that

occurred decades earlier, in 1972 and 1984. They claim that
in 1972, Edward wrongfully converted shares of NAI that he

allegedly had been holding in trust for Ruth Ann and Michael,

and sold those shares to NAI pursuant to a redemption

agreement authorized by Sumner personally and on NAI's
behalf (the plaintiffs claim that Sumner aided and abetted

Edward's wrongdoing). The plaintiffs also claim that, in 1984,

Sumner orchestrated the redemption of additional shares of
NAI held in trust for Ruth Ann and Michael, as well as shares

held in trust for Brent and Shari, for inadequate consideration.

Through the two redemptions, Edward (as to the flrrst) and

Sumner (as to both) allegedly breached their fiduciary duties

and duties of loyalty, engaged in self-dealing, and became

unjustly enriched. See G.L. c. 203, g l4A (personal liability
of trustee for breach of trust). The plaintiffs seek rescission

ofthe redemptions and reconveyance ofthe redeemed shares,

or money damages representing the current value of those

shares; they also seek disgorgement ofall profits realized by
Sumnçr and Edward pursuant to the redemptions.
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As for the plaintiffs' delay in commencing their action,
they *539 claim that they did not become aware of their
claims until 2004, when, in connection with unrelated family
litigation, documents and other information concerning the

1972 and 1984 redemptions were discovered. The defendants

-Sumner, 
Edward, and NAl-moved to dismiss the action,

principally on statute of limitations grounds (each brother

filed his own motion; NAI joined Sumner's). 5 They argued

that the three-year statute of limitations applicable to claims
for breaches of fiduciary duty, G.L. c. 260, $ 24, expired
in 1987 because the operative facts underlying the plaintifß'
claims were known in 1984 to a successor trustee, James R.

DeGiacomo. They also claimed that, in 1984, Michael (who

was then approximately **599 twenty-seven years old) had

the requisite knowledge, at least of the 1984 redemption, for
the statute of limitations to contmence on his claim regarding

that redemption. In support of their motions, the defendants

filed numerous exhibits relating to the redemptions.

A judge in the Superior Court, noting that the statute of
limitations claims were "strongly presented," but "rest ...

in significant part on facts outside the four corners of the

complaint," denied the motions to dismiss without prejudice

to the defendants' raising the same claims at a later juncture.

The judge stayed discovery except for that which he deemed

relevant to the stafute of limitations issue: the deposition of
DeGiacomo and the production of NAI's financial statements

from 1983 and 1984.6

Following discovery as limited by the judge, the defendants

jointly moved for summary judgment solely on statute

of limitations grounds. The judge allowed the defendants'

motion. The *540 judge concluded that, as of 1984,

DeGiacomo had the requisite knowledge of both the 1972 and

1984 redemptions "to have brought suit against Sumner and

Edward for any breaches of their fiduciary duties." Relying on

Demoulas v. Demoulas Super Mkts., [nc.,424 Mass. 501, 523,

677 N.E.2d 159 (1997), the judge opined that the three-year

statute of limitations "would seem to begin to run against a

trust and its beneficiaries when knowledge is gained by a prior

trustee not involved in a predecessor's malfeasance." The

judge also concluded that, in 1984, Michael had the requisite

knowledge of the 1984 redemption to stafi the running of the

limitations clock on his claims conceming that redemption. T

According to the judge, none of the plaintiffs "demonstrated

facts that take this case outside the impact of the three-year

statute of limitations."

The plaintiffs appealed. We granted their application for direct
appellate review. For the reasons that follow, we affirm in part

and vacate in part the judge's allowance of the defendants'
joint motion for summary judgment.

l. Background. In 1959, Michael "Mickey" Redstone

(Mickey), the father of Sumner and Edward, formed NAI
as a closely held corporation to own and operate open-

air movie theaters. Mickey **600 caused 300 shares to
issue, one hundred registered in his name and one hundred
registered in the names of each of his two sons. See generally

12 W.M. Fletcher, Private Corporations S 5489 (rev. ed.

2004) (discussing purposes of registering stock transfers

on corporate books, including identifying shareholders). No
copies ofany stock certificates appear in the record.

*541 In 1968, Mickey created the Michael Redstone Trust
(Grandchildren's Trust) for the benefit of Sumner's and

Edward's children, and their heirs. At the time, Sumner's

children, Brent and Shari, were approximately eighteen and

fourteen years old; Edward's children, Ruth Ann and Michael,
were approximately fourteen and eleven years old. Mickey
funded the trust with his remaining fifty shares in NAI
(sometime earlie¡ NAI had redeemed Mickey's other frfty
shares). The Grandchildren's Trust specified that the fifty
shares were to be divided in equal parts among the four
grandchildren-i.e., that twelve and one-half shares would
be held in trust for each grandchild. The trustees of the trust
were Mickey's wife, Bella; Sumner; and Edward. The trust
included no specific provision addressing the procedure to

be followed in case the shares were redeemed by NAL The
principal of the trust was to be distributed to each beneficiary
when he or she reached thirry-five years ofage.

a. The 1972 redemption. In the late 1960's, disagreements

arose between Mickey and Sumner on the one hand and

Edward on the othe¡ resulting in Edward's leaving NAI
in 1971. At the time, Edward was an employee of NAI;
Mickey was withdrawing from NAI but was still involved
with decisions that afÏected the company; and Sumner was

president, chiefexecutive officer, and chairman ofthe board

of directors. Edward demanded but did not receive the one

hundred shares registered in his name.

Edward then retained attomey James R. DeGiacomo to

help him obtain the shares. Toward that end, DeGiacomo

commenced two actions in the Superior Court against Mickey,

Sumner, NAI, and Northeast Theater Corporation (an affiliate
of NAI). Thereafter, DeGiacomo, on behalf of Edward,
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engaged in settlement negotiations with Sumner and Mickey.
At an early point in the negotiations, DeGiacomo explored
whether Edward could remain associated with the family
business in some capacity. When it became clear that such

a resolution was impossible, the negotiations focused on the

redemption of Edward's shares of NAI.

During the negotiations, there was disagreement about

Edward's entitlement to all one hundred shares registered
in his name. Mickey and Sumner contended that Edward
was entitled at most to fifty shares because, according to
Mickey and Sumner, in *542 1959, in connection with the

issuance of the one hundred shares registered in the names

each of Sumner and Edward, Mickey had established oral

trusts whereby Sumner and Edward, as trustees, each held

fifty shares of NAI in trust for their respective children and

fifly shares individually. Edward denied that any such oral

trusts had been established. S

The dispute overEdward's ownership ofthe shares was settled

in 1972. The settlement was reduced to a written agreement.

DeGiacomo negotiated the terms of the agreement. The

agreement provided, among other things, that since NAI's
formation **601 (in 1959), Edward had been "holding
a certain portion" of the one hundred shares registered in

his name for the benefit of his children, but that Edward

"disputefd] the percentage thereof." The agreement further
stated that Mickey "has asserted" that, when NAI was formed,
o'there was an agreement" that "not less than 50%" ofthe stock

registered in Edward's name would be "held by him in trust

for the benefit of his children," and that Edward "did not own

said 50% ... though registered in his name." 9

The settlement agreement represented a "compromise" (in
DeGiacomo's words), through which the parties agreed that

Edward owned sixfy-six and two-thirds shares of NAI; that

he *543 would sell those shares to NAI for $5 million;
and that with respect to the remaining thirty-three and one-

third shares registered to him, he would execute written,
irrevocable declarations of trust for Ruth Ann and Michael

-each 
trust to hold sixteen and two-thirds shares of NAI.

Thus, the total number of shares Edward agreed to be put in
trust were sixteen and two-thirds fewer than the fifty shares

that Mickey and Sumner alleged Edward held pursuant to the

preexisting oral trusts. l0 Th" parties also agreed that Sumner

would be appointed as initial sole trustee of both trusts (Ruth

Ann's and Michael's); that Edward would serve as trustee of
neither trust; and that Edward would relinquish his role as

cotrustee of the Grandchildren's Trust (he was replaced by

NAI's general counsel, Louis Winer; Winer joined Bella and

Sumner as cotrusteç). The settlement agreement was signed

by all of the parties to the two actions that DeGiacomo had

filed on Edward's behalf, and by DeGiacomo as a witness.
Sumner signed in both his individual capacity and as president

of NAI. Pursuant to the terms of the settlement agreement,

NAI paid DeGiacomo $ 135,000 in attorney's fees for his work
on the settlement.

In a separate agreement signed by Edward and Sumner (as

president ofNAI), NAI redeemed Edward's sixty-six and two-
thirds shares for $5 million; payment **602 was made solely

to Edward. I I Edward also executed irrevocable declarations

of trust for Ruth Ann and Michael, and their heirs-the
Ruth Ann Redstone *544 Trust (Ruth Ann Trust) and the

Michael David Redstone Trust (Michael Trust)-with each

trust holding sixteen and two-thirds shares of NAL Sumner

and DeGiacomo negotiated the provisions of those trusts. 12

The trusts stated, in pertinent part, that they were intended

to "memorialize" prior "oral trustfs]" under which Edward

had been holding shares of NAI for Ruth Ann's and Michael's

benefit; that neither Ruth Ann nor Michael was entitled to
receive any principal ofthe trusts before reaching forty years

of age; that Sumner would serve as sole trustee of each trust
(with the power to appoint successor trustees); that the trustee

(initially Sumner) could sell the shares of NAI held in each

trust if he determined such a sale to be in the beneficiaries'

best interests; and that the trustee (initially Sumner) would be

immune from any liability in connection with such a sale. l3

In the event of a proposed sale of the sharesn NAI would have

the right offirst refirsal; arbitration proceedings could be used

to arrive at an agreeable sale price; and the interests of the

beneficiaries "shall be represented by independent counsel

selected and compensated by the trustee finitially Sumner] ...

out of trust funds."

At the time of the 1972 settlement and redemption, Ruth

Ann was approximately eighteen years old, and Michael was

fifteen years old; neither was represented by a guardian ad

litem or independent counsel. Shortly after the redemption,

DeGiacomo met with Ruth Ann and explained that there

had been a "dispute over the ownership of shares," and

that some of the shares had been placed in trusts for the

benefit of her and Michael. The record does not indicate,

however, whether Ruth Ann knew specifically of Mickey's
and Sumner's position that fifty shares of NAI had been

held in oral trusts for Ruth Ann and Michael since 1959.

DeGiacomo did not discuss the redemption with Michael.
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b. The 1984 redemption. To effectuate Ruth Ann's and
*545 Michael's expressed desires that their shares be

redeemed, Sumner, in 1982, began exploring the possibility
ofNAI's redeeming the shares held in the Ruth Ann, Michael,
and Grandchildren's Trusts. In December, 1982, Sumner

appointed DeGiacomo-who had represented Edward in the

1972 dispute-as independent counsel for the beneficiaries of
the Ruth Ann and Michael Trusts. In that role, DeGiacomo

considered it his duty to determine whether a redemption was

in the best interest of the beneficiaries, and to determine the

fair value of the shares to be redeemed. 14 The shares were

nondividend-paying and nonmarketable.

**603 Although there was no provision in the

Grandchildren's Trust for the appointment of an independent

counsel, DeGiacomo considered his role as independent

counsel under the Ruth Ann and Michael Trusts to include

representing the interests of Ruth Ann and Michael vis-à-vis
their shares held in the Grandchildren's Trust. With respect

to the other beneficiaries of the Grandchildren's Trust, Brent
and Shari, DeGiacomo did not consider himself to be acting

as independent counsel for them, although he thought that his

determination as to the faimess of the redemption of Ruth

Ann's and Michael's shares would apply to Brent's and Shari's

shares.

Sumner asked Samuel Rosen, a certified public accountant, to

appraise the fair market value of the hfty-eight and one-third

shares of NAI held in trust for Ruth Ann and Michael (thirty-

three and one-third shares held in the Ruth Ann and Michael
Trusts, and twenty-five shares held in the Grandchildren's

Trust for Ruth Ann's and Michael's benefit). Rosen was NAI's
accountant and was both Sumner's and Edward's personal

accountant. In February 1983, Rosen placed the value of

the fifry-eight and one-third shares at $9.9 million. l5 Ror"n
dçlivered *546 a copy of his valuation and the financial
information on which it was based to DeGiacomo.

DeGiacomo then obtained independent expert reviews of
Rosen's valuation by four Citibank representatives, including
Citibank vice-president Samuel D. Daume (at Edward's

recommendation; Daume had been Edward's banker).

According to DeGiacomo, the Citibank experts concluded

that Rosen's valuation was too low because it failed to take

into account the value ofNAI's real property, the methodology

was flawed, and the valuation improperly discounted the

value of the shares by thirty-fivç per cent for lack of

marketability of the minority interest. l6

DeGiacomo involved Edward in reviewing the value of the

trust beneficiaries' shares because he considered Edward
knowledgeable about the movie theater business. Contrary
to Sumner's and Rosen's pessimistic views about the fufure
of the movie theater business based on information **604

showing that the business was suffering losses because of
the advent of pay television and other new technologies,
Edward pointed to other industry data showing that movie
theater ticket sales were still healthy. DeGiacomo thought
NAI's attempt to paint itself as a company in decline was mere

"posfuring."

DeGiacomo informed Sumner that, in order to fulfrl his

obligations as independent counsel, it was necessary to
resolve the question of the value of the shares according to
the arbitration *547 provisions in the Ruth Ann and Michael

Trusts. Specifically, he proposed that he and Sumner agree

on a "high-low" range for the price of the shares and then

submit that range to a panel of arbitrators for decision. In
the following weeks, DeGiacomo and Sumner continued to
disagree about Rosen's valuation-particularly the need to
value NAI's real properfy. Sumner became impatient with
DeGiacomo and suggested that he (Sumner) could terminate

the redemption proçess if he wished. DeGiacomo disagreed,

threatening that, if Sumner sought to do so, DeGiacomo

would take the matter to court. Sumner did not terminate the

prooess.

As the negotiations continued, DeGiacomo proposed to
Sumner a "high-low" range of $15 million to $5 million-"a
range that would have been discussed with the experts at

Citifbank]," according to DeGiacomo in 2007. As for the

value of NAI's real estate, DeGiacomo testified that, while
there were no current valuations available from NAI and no

independent appraisal was done, DeGiacomo had property

"tax bills," and Edward had "very very intimate knowledge"

of NAI's real property. Sumner çountered DeGiacomo's

"high-low" range with a range of $12.5 million to $7.5

million. DeGiacomo insisted on his range, however, and

Sumner finally agreed to it. But before any arbitration
proceedings began, in November 1983 Sumner agreed to

NAI's redemption of the shares for $15 million-the top

of DeGiacomo's proposed range. DeGiacomo testifred that

he satisfied himself; with the aid of the Citibank experts

and Edward, that the price was fair and in the beneficiaries'

best interest. Daume testified that he did not recall what

conclusions he had made regarding the faimess of the price,
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but did not deny that he had opined that the $15 million price

was fair. See note 16, supra.

During the months leading up to the parties'agreement on the

redemption price, DeGiacomo kept abreast of NAI's fînancial
condition. Although he testified, when shown a copy of
NAI's 1983 hnancial statement during his 2007 deposition,
that-twenfy-four years after the fact-the statement was

"unfamiliar" to him, he asserted that, before agreeing on

the redemption price, he periodically requested and received

current financial information from NAI. For instance, he

would ask Sumner for "last *548 quarter's reports." "I did

request [financial] documentation from time to time from

[NAI], and ... it's my recollection that in each instance what I
requested was furnished and was then passed on to financial
people who were involved. That's my recollection, but I do

not have a specific recollection of the documents that were
requested or that were received." DeGiacomo knew of no

instance when financial documentation was requested from

NAI but not provided. l7

**605 On March 8, 1984, NAI redeemed hfty-eight and

one-third shares of NAI held in trust for Ruth Ann and

Michael (thirry-three and one-third shares in the Ruth
Ann and Michael Trusts, and twenty-five shares in the

Grandchildren's Trust held for Ruth Ann's and Michael's

benefit) for $15 million-$5.1 million more than Rosen's

valuation. NAI also redeemed the remaining twenty-five
shares in the Grandchildren's Trust, held for Brent's and

Shari's benefit, for $6.4 million. The total price paid for all of
the redeemed shares was $21.4 million. Payment was made

to the trusts.

On the day of the redemption, immediately before it took
place, Sumner appointed Rosen to serve as cotrustee with
Sumner of the Ruth Ann and Michael Trusts. Also before the

redemption took place (during the previous month), Rosen

was appointed a cotrustee of the Grandchildren's Trust (Rosen

replaced Bella, joining Sumner and Vy'iner as cotrustee). The

redemption was reduced to a written agreement, which was

signed on March 8, 1984, as follows: Sumner as president

of NAI; Sumner and Rosen as cotrustees of the Ruth Ann
and Michael Trusts; Sumner, Rosen, and Vy'iner as cotrustees

of the Grandchildren's Trust; and DeGiacomo as independent

counsel. l8 ' 19 Withrespectto *549 DeGiacomo'srolevis-

à-vis the Grandchildren's Trust, the redemption agreement

stated that DeGiacomo "requested that all of the [NAI]
shares held by The Grandchildren's Trust be redeemed by

[NAI]." The agreement also stated that the trustees of the

Grandchildren's Trust concurred in the determination of
DeGiacomo, Sumner, and Rosen that "it is in the interest of
[Ruth Ann and Michael] as well as the other beneficiaries of
The Grandchildren's Trust that the [NAI] shares held by The

Grandchildren's Trust be redeemed by [NAI]."

On the same day the agreement was signed, Brent, Shari,

and Michael-by that time, all adults-signed a statement

asserting that they "urged, and do approve and endorsc the

redemption ... at the price and in accordance with the terms

and conditions of the redemption agreement." Ruth Ann's
signature does not appear on the document; at the time

of the redemption she had been missing for some time.20
DeGiacomo testifred in2007 that he did not recall consulting
with Michael about the redemption in 1984.

According to the affidavit of Thomas M. Blake, an accountant

retained by the plaintiffs for purposes of this litigation,
the redemption price "materially underestimated the value
of NAI's common stock as of the [t]ransaction date."
Acknowledging that his analysis was only "preliminary"
Blake concluded that Rosen's methodology was flawed.
Blake also concluded that the value of NAI's income, assets,

and investments as reflected in its financial statements-
particularly those from 1983 and 1984 (after Rosen had

produced his valuation)-showed that the redeemed shares
**606 held in trust for Ruth Ann and Michael were worth

approximately three to frve times the $15 million paid.

The day after the redemption agreement was signed, the

trustees of the various trusts changed as follows. Sumner

resigned as cotrustee of the Ruth Ann Trust and appointed
DeGiacomo to serve as cotrustee with Rosen (DeGiacomo

resigned in 1992; *550 Rosen resigned in 2005). Sumner

remained cotrustee with Rosen of the Michael Trust and

appointed DeGiacomo to join them (Sumner resigned in
1986; DeGiacomo resigned in 1992; Rosen resigned in
2005). Sumner and Rosen remained cotrustees of the

Grandchildren's Trust; Sumner resigned as cotrustee in 1991,

and it is not clear for how long Winer remained a cotrustee

after the redemption agreement was signed.2l Th. current
trustees of all three trusts, Thomas N. O'Connor and Patricia

Gatto, were appointed in 2006.22 Although the defendants

refer to other trustees who were apparently appointed before
the current trustees (George Duncan, William Eisen, and

Mark Schuster), the record does not indicate the trusts for
which those trustees served or the periods of such service.
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Following the 1984 redemption, the only shares of NAI
that remained outstanding were the sixty-six and two-thirds
owned by Sumner and the thirty-three and one-third held in
trust for his children (of the original 300 shares, NAI had

redeemed fifty from Mickey; sixty-six and two-thirds from
Edward; hffy from the Grandchildren's Trust; and thirry-three
and one-third from the Ruth Ann and Michael Trusts). In other
words, in 1984, for the first time Sumner became the majority

shareholder of NAI.23

2. Discussion Summary judgment is appropriate if there
is no genuine issue of material fact and the moving party
is entitled to judgment as a matter of law Mass. R. Civ.
P. 56(c), 365 Mass. 824 (1974). McGuinness v. Cotter
412 Mass. 6l'7, 620,591 N.E.2d 659 (1992).In deciding
whether summary judgment is appropriate, a judge considers

evidence presented in the pleadings, depositions, answers to
interrogatories, admissions on file, and any affidavits. Sce

id. Thejudge views the evidence indulgently in favor of the

nonmoving party and without considering witness credibility,
weighing the evidence, or making findings of fact. *551

See Kourouvacilis v. General Motors Corp., 410 Mass. 706,

l16, 575 N.E.2d 734 (1991): Riley v. Presnell,409 Mass.

239,244,565 N.E.2d 780 (1991). Howevero where summary
judgment is sought on the basis of a statute of limitations,
"once the defendant establishes that the time period between

the plaintiffs injury and the plaintiffs complaint exceeds

the limitations period set forth in the applicable statute, the

plaintiffbears the burden of alleging facts which would take

his or her claim outside the statute." McGuinness v. Cotter
supra, citing Riley v. Presnell, supra at243-244,565 N.E.2d
780. Franklin v. Albert, 381 Mass. 6ll, 619,4ll N.E.2d
458 (1980). Accord Doe v. Creighton, 439 Mass. 281, 283,

786 N.E.2d l2l1 (2003); **607 Lindsay v. Romano, 427

Mass. 771, 773-774,696 N.E.2d 520 (1998). If the plaintiff
responds to a defendant's motion by alleging facts that, if
proved at trial, would bring the plaintiffs claims outside the

impact of the statute of limitations, then the defendant is not

entitled to summary judgment. McGuinness v. Cotter, supra at

625,591 N.E.2d 659. Accord Castillo v. Massachusetts Gen.

Hosp. Chelsea Memoríal Health Care Ctr.,38 Mass.App.Ct.

513,515 n.5,649 N.E.2d 788 (1995).

In this case the statute of limitations applicable to the

plaintiffs'claims for breaches of fiduciary duty is G.L. c.260,

$ 24, which provides for a three-year period of limitation.

Lattuca v. Robsham, 442 Mass. 205,213,812 N.E.2d 877

(2004).In their motion for summary judgment, the defendants

established that the period between the plaintiffs' alleged

injuries (1972 and 1984) and the filing of their complaint
(2006) exceeded three years. The plaintiffs were thus required
to allege facts that, if proved at trial, would take their
claims outside the limitations period. We conclude that the
plaintifß have carried their burden with respect to certain
claims but not others. We do so, cognizant of the strong
public policy favoring the protection of benef,rciaries of
hduciary relationships, and the equally strong public policy
of imposing reasonable limits on liabilify. See Doe v. Harbor
Schs.,Inc.,446 Mass. 245,256,843 N.E.2d 1058 (2006).

a. Standard of inquiry. In cases where a beneficiary has

pursued a claim against a trustee directly for breach of
fiduciary duty, see Restatement (Second) ofTrusts $ I 99(c) &
comment c (1959) (discussing beneficiary's right to maintain
suit to compel trustee to redress breach of trust), we have

held that the statute of limitations does not commence "until
the beneficiary has *552 actual knowledge of the fiduciary's
breach. Constructive knowledge is insufficient." Lattuca v.

Robsham, supra. Accord Doe v. Harbor Schs., Inc., supra
at254,843 N.E.2d 1058. See Demoulas v. Demoulas Super
Mkts., Inc., 424 Mass.501, 518-519,677 N.E.2d,159 (1997),

and cases cited (discussing "actual knowledge" test for claim
of trust repudiation in context of shareholder derivative

action). In such circumstances, the limitations period does

not commence until the beneficiary knows that he has been

injured and that his injury was caused by the fiduciary. See

Doe v. Hørbor Schs., Inc., supra at 254,255,256, 843
N.E.2d 1058. This "actual knowledge" rule "recognizes the

dependent status of the beneficiary vis-à-vis the fiduciary
and protects the benef,rciary's legitimate expectation that the

frduciary will act with the utmost probity in all matters

conceming the relationship." Id. at255,843 N.E.2d 1058.

The situation is different, however, where there is a successor

trustee-someone not in a "dependent status" vis-à-vis the

predecessor trustee who, on behalf of the beneficiary, can

pursue a claim for breach of flrduciary duty against the

predecessor trustee. 24 *If th" trustee commits a breach of
trust and ... ceases to be trustee and a successor trustee is

appointed, the successor trustee can maintain a suit against

him to redress the breach of trust." Restatement (Second)

of Trusts, supra at $ 200 comment f, at 441. See G.G.
Bogert, Trusts and Trustees $ 594 (rev.2d ed. 1980). In fact, a

successor **608 trustee "is under a duty to the beneficiary

to take reasonable steps to enforce any claim which he

holds as trustee against predecessor trustees." Restatement

(Second) of Trusts, supra at $ 177 comment a, at 383. See

5 A.W. Scoft & M.L. Ascher, Trusts $ 28.1.3 (5th ed. 2008);
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Loring, A Trustee's Handbook ç 7.2.4 (C.E. Rounds ed.

2008). When taking over the administration of a trust, the

successor "should obtain an accounting from or review the

records of the predecessor trustee .... [T]he trustee ordinarily
has the associated responsibility of taking reasonable steps

to uncover and redress any breach of duty committed by a
predecessor fiduciary." *553 Restatement (Third) of Trusts

$ 76 comment d, at 70-71 (2007). See Loring, A Trustee's

Handbook, supra at $S 3.4.4, 7.2.4; G.G. Bogert, Trusts and

Trustees, supra at $ 583. Accord Matter of the Trusts Under
the Wll of Crabtree,449 Mass. 128, 138,865 N.E.2d lllg
(2007).25 If u ,rrr""rsor trustee fails to take reasonable steps

to fulfil his duty in those regards, he is liable for his own

breach. Restatement (Second) of Trusts, supra at S 223 &
comment d, See 4 A.W. Scott & M.L. Ascher, Trusts $ 24.28
(5th ed. 2007); Lonng, A Trustee's Handbook, supra at $

7.2.4.

In light of the dufy of a successor trustee (here, DeGiacomo)
to bring a claim for any breach of fiduciary duty against a

predecessor trustee (here, Sumner and Edward), the statute

of limitations for a claim against a former trustee for breach

of fiduciary duty begins to run when the successor trustee

knows, or through reasonable diligence should knoq of
the breach. Cf. Restatement (Second) of Trusts, supra at $

327 & comment I (beneficiary's action against third party

who knowingly participated in breach of trust time barred

if successor trustee, knowing of claim against third party,

allowed claim to be baned by statute of limitations); C.C.
Bogert, Trusts and Trustees, supra at $ 954, at 675-676
(statute of limitations on claim against third parry "applies
from the date when the trustee knew or ought to have known

of the illegal act").26 Cf. Restatement (Second) of Trusts,

supra at $ 223(2)(a), at 519 (successor *554 trustee liable
**609 to beneficiary for breach of trust if he "knows or

should know of a situation constituting a breach of trust

committed by his predecessor and he improperly permits it
to continue"); 5 A.W. Scott & M.L. Ascher, Trusts, supra at

$$ 28.2, 3l.l.l (benef,rciary can proceed against trustee for
breach of trust in allowing claim to become time baned); 4
A.W Scott & W.F, Fratcher, Trusts $$ 282,327.1 (4th ed.

1989) (same); G.G. Bogert, Trusts and Trustees, supra at $

954 (same).27 Th" standard is an objective one. Cf. Riley
v. Presnell, supra at 245, 565 N.E.2d 780 ("discovery rule"
involves asking what reasonable person in plaintiffs position

knew or should have known); Bowen v. Eli Lilly & Co., 408

Mass. 204, 210, 557 N.E.2d 739 (1990) (same).

b. 1972 redemption. The plaintiffs allege that, in 1972,
Edward breached his fiduciary duty as trustee of oral trusts
purportedly created in 1959 by Mickey for Ruth Ann's
and Michael's benefit, by converting to himself sixteen and

two-thirds of the fifty shares held in the oral trusts. The
plaintiffs also claim that Sumner aided and abetted Edward's
wrongdoing through Sumner's participation (individually
and on behalf of NAI) in the settlement and redemption

agreements. 28 Th. defendants do not argue that the statute of
limitations regarding the 1972 redemption commenced based

on Ruth Ann's or Michael's actual knowledge of Sumner's

and Edward's alleged wrongdoing. In any event, the *555

record fails to show that at any time before 2004 either
child had actual knowledge of Sumner's or Edward's alleged

wrongdoing in connection with the 1972 redemption.29 See
**610 Doe v. Harbor Schs., lnc.,446 Mass. 245,254-255,

843 N.E.2d 1058 (2006); Lattucav. Robsham,442Mass.205,
213,8t2 N.E.2d 877 (2004).

Neither Ruth Ann nor Michael (both were minors at the

time) was represented in 1972 by a guardian ad litem
or independent counsel. See note 29, suprø. After the

redemption took place, however, Ruth Ann and Michael came

to be represented by Sumner: when, in 1972, Edward and
Sumner "memorialize[d]" the oral trusts in writing, Sumner

beçame sole trustee of the Ruth Ann and Michael Trusts.

Sumner served in that role until 1984 for the Ruth Ann Trust,

and until 1986 for the Michael Trust. Thus, assuming without
deciding the validity of the plaintiffs'theory that Mickey had

created oral trusts for Ruth Ann and Michael in 1959, and

that Edward had been the trustee of those trusts (before he

memorialized the trusts in writing in 1972), Sumner, in 1912,

became a successor trustee to Edward.

The defendants do not claim, however, that the statute of
limitations began to run during Sumner's tenure as trustee. In
any event, Sumner's knowledge that Edward allegedly ended

up *556 owning some of his children's shares did not start

the running of the limitations period because Sumner-in
furthering his own, Mickey's, and NAI's interests in resolving

their dispute with Edward-agreed to the compromise that

resulted in Edward's owning sixty-six and two-thirds of
the one hundred shares registered in his name. In other
words, Sumner, in pursuit of his own interests and those

of NAI, agreed in 1972 that thirty-three and one-third

shares, rather than fifty, were held in trust for Edward's

children. In these circumstances, the statute of limitations
did not commence based on Sumner's knowledge of the

circumstances underlying the redemption. Cf. Demoulas v.
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Demoulas Super Mkts., Inc., 424 Mass. 501, 522-523,677
N.E.2d 159 (1991) (in shareholder derivative action for
breach of fiduciary dufy by corporate directors for usurping
corporate opportunities, stafute of limitations tolled because,

among other things, defendant directors "either benefited
from, or acquiesced in, the activities that are the basis of the

plaintiffs claims on behalfofthe corporations"; court focused

on "the impracticality of expecting aorporate wrongdoers to
bring suits against themselves"; limitations period should
not run until disinterested and independent directors are

in position to act in corporation's behalf against corporate

wrongdoers). Cf. also Aiello v. Aiello, 447 Mass. 388, 399-
407, 852 N.E.2d 68 (2006) (adopting adverse domination

doctrine, where statute of limitations in shareholder derivative

action tolled if corporate plaintiff under complete domination

of wrongdoing directors; action not tolled where one innocent

director was able and willing to bring suit on behalf of
corporation against three wrongdoing directors).

Sumner was succeeded as trustee by DeGiacomo and Rosen,

who became cotrustees of the Ruth Ann and Michael Trusts

in 1984 (DeGiacomo served until 1992; Rosen served until
2005). The defendants argue that the statute of limitations
for the 1972 redemption was no longer tolled and began to

run based on DeGiacomo's position as successor cotrustee

of the Ruth Ann and Michael Trusts. 30 **611 There is no

question that DeGiacomo, as Edward's attorney in connection

with the 1972 settlement agreement *557 and redemption,

had intimate knowledge of Mickey's and Sumner's position

at the time that Edward had held fifty shares of NAI for his

children under oral trusts created by Mickey in 1959, and not

thirty-three and one-third shares as provided in the settlement

agreement. DeGiacomo also had intimate knowledge of the

terms of the settlement agreement and declarations of trust

executed in 1972, which included statements that could be

read to suggest that Edward had been holding shares for his

children under preexisting oral trusts. Thus, DeGiacomo had

the requisite knowledge of potential claims for breaches of
frduciary duty in connection with the 1972 redemption for
the statute of limitations ostensibly to have begun to run.

Cf. Restatement (Third) of Trusts, supraat $ 76 comment d;

Restatement (Second) of Trusts, supraatç 327 & comment 1;

G.G. Bogert, Trusts and Trustees, supraaÍ $ 954, at 675-676.

That DeGiacomo had the requisite knowledge to start the

running of the limitations period does not, however, end the

matter. DeGiacomo, as Edward's attorney inthe 1972 dispute,

was Edward's agent, acting on behalf of Edward for purposes

of negotiating the settlement. See Restatement (Third) of

Agency $ 1.01 & comments c, g(2006); Restatement (Third)
of the Law Goveming Lawyers $ 26 & comment b, at 198

(2000) (acts of lawyers "in an important sense ... really
are acts authorized by the principal"). Thus, when asked

whether it was Edward's position that no oral trusts existed,

DeGiacomo said, "Absolutely," adding, "my position as well,
and ... that's why I brought the suit." In the particular
circumstances of this case where DeGiacomo, acting as

Edward's agent in 1972, repeatedly asserted that no oral
trusts had been established for the grandchildren in 1959, we
conclude that, despite DeGiacomo's knowledge of the 1972

transactions, the statute of limitations did not begin to run.31

Cf. Demoulas v. Demoulas Super Mkts., Inc., supra. Cf. also
*558 Aiello v. Aiello, supra; Samia v. Central Oil Co. of

Worcesteti 339 Mass. l0l, ll2-113, 158 N.E.2d 469 (1959).

That the limitations period was tolled when DeGiacomo

became a successor trustee in 1984 because of DeGiacomo's
role as the agent of Edward (the alleged wrongdoer) in 1972

does not imply that DeGiacomo engaged in any wrongdoing
in connection with the 1972 redemption, or in connection
with the 1984 redemption. The record before us would
warrant a finding that DeGiacomo's actions regarding both
redemptions demonstrated good faith. Nor should our ruling
on the limitations question be taken as expressing any opinion
on the propriety of Edward's actions in 1972. Our sole concem

is with the stafute of limitations, and on the record before us

we conclude that the limitations period was tolled in 1984

with respect to the 1972 redemption.

Accordingly, with respect to the plaintiffs' claims regarding
the 1972 redemption, we remand the case for further
proceedings. On remand, the only questions **612 will be

whether oral trusts were in fact created by Mickey in 1959

for Ruth Ann's and Michael's benefit and, if so, whether

they could be revoked or modified; how many shares of
NAI were held in the trusts for Ruth Ann and Michael;

and who was appointed trustee of the oral trusts and when.

See notes 9 & 10, supra. Therefore, discovery should be

limited to the depositions of Sumner, Edward, and anyone else

with personal knowledge bearing on the questions we have

outlined, as well as any documentary evidence relevant to

resolving those questions. Substantively, the discovery atany
such deposition should focus only on those same questions.

If it is established that oral trusts were created in 1959-
a proposition that seems doubtful on the record before us,

see note 9, supra-then and only then should the issue of
damages be considered. On the matter of damages: if it is
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established that oral trusts were in fact created in 1959, all
of the shares under those trusts (including the sixteen and

two-thirds shares that Edward allegedly wrongly converted
from his two children) *559 would have been redeemed in
1984, because the record in this case shows without dispute

that at that time, Ruth Ann and Michael desired that NAI
redeem all of their shares. As we explain below, the plaintiffs'
claims regarding the 1984 redemption of shares in the Ruth

Ann, Michael, and Grandchildren's Trusts are time barred.

Therefore, because any shares originally held in oral trusts for
Ruth Ann's and Michael's benefit that should not have been
o'transferred" to Edward in 1972, would have been redeemed

in 1984-consistent with the children's wishes-we conclude

that the plaintiffs, assuming the oral trusts are established,

would be allowed to receive damages only in the amount of
the price per share paid in 1984, together with interest.

c. 1984 redemption. The plaintiffs claim that, in 1984,

Sumner breached his fiduciary duty as cotrustee of the Ruth

Ann, Michael, and Grandchildren's Trusts by causing NAI
to redeem the shares held in those trusts for inadequate

consideration-i.e., that, by concealing from DeGiacomo the

true worth of NAI, he improperly caused the shares to be

sold to NAI for less than their fair value.32 After a careful

review ofall ofthe facts relevant to the inquiry we conclude

that, in 1984, DeGiacomo (now acting as successor trustee

to Sumner) possessed the requisite knowledge to start the

running of the statute of limitations, and that the limitations
period was not tolled. The plaintiffs' claims arising out of the

1984 transaction are therefore time barred.

When he beçame cotrustee of the Ruth Ann and Michael
Trusts in 1984, DeGiacomo knew of the financial condition

of NAI leading up to the time of the redemption. He was

aware of the Rosen valuation and the financial information
on which it was based (current through NAI's fiscal year

1982), as well as NAI's financial information current as of
the date of the redemption, March 8, 1984. In addition,

DeGiacomo had knowledge of the value of NAI's real

estate through property tax records and Edward's personal

knowledge of NAI's real estate, at least. And throughout

the redemption process, DeGiacomo obtained expert advice

from Citibank representatives regarding the *560 value of
NAI. That DeGiacomo, during his deposition in 2007, did
not specifically recall certain particulars of NAI's financial

statements from 1983 and 1984, and that **ó13 NAI's real

estate was not independently appraised for purposes of the

redemption, are of no consequence: the record before us

establishes that DeGiacomo had sufficient knowledge in 1984

of the financial condition of NAI to put him on notice of
any potential claim against Sumner (the predecessor trustee

and alleged wrongdoer) regarding the fairness of the price

for which NAI redeemed the shares. Accordingly, where
DeGiacomo (now the successor trustee) had knowledge of
any potential claim against the predecessor trustee, the statute

of limitations began to run in 1984, with respect to the

redemption of shares in the Ruth Ann and Michael Trusts.

Cf. Restatement (Third) of Trusts, supra at $ 76 comment d;

Restatement (Second) of Trusts, supra at ç 327 & comment l;
G.G. Bogert, Trusts and Trnstees,supra at $ 954, at675-676.

Similarly to the 1972 redemption, DeGiacomo's knowledge

is not the only consideration in the unusual circumstances

of this case, and we therefore examine his status in
relation to the 1984 redemption. In contrast to his role as

Edward's attomey in the 1972 redemption, DeGiacomo had

no disqualiffing agency or other relationship to Sumner (the

alleged wrongdoer). The record shows that DeGiacomo never
represented Sumner as his counsel and was not paid by
Sumner or NAI with regard to the 1984 redemption (the only
evidence of DeGiacomo's payment in connection with the

1984 redemption was $27,000 paid from the Grandchildren's

Trust). DeGiacomo's role as independent counsel in the

redemption process was to make sure the share price was fair
to the two trusts'beneficiaries, Ruth Ann and Michael. In that
position, he rejected Sumner's açcountant's valuation of NAI
(the Rosen valuation) and obtained advice from independent

experts at Citibank. DeGiacomo negotiated forcefully and

persistently with Sumner over several months conceming the

value of the shares; in fact, when Sumner became impatient

with DeGiacomo and indicated that he could unilaterally
terminate the process, DeGiacomo threatened to take Sumner

to court over the matter. And through DeGiacomo's persistent

negotiation, Sumner, on NAI's behalf, agreed to a redemption
price of $15 million for Ruth Ann's and Michael's shares-
the top of the range that *561 DeGiacomo had proposed;

$2.5 million more than the top of the range that Sumner had

proposed; and $5.1 million more than Rosen had proposed,

In light ofthose circumstances, we conclude as a matter of law
that a potential claim against Sumner by DeGiacomo would

notbetolled. 33' 34 Inotherwords, **614 weconcludethat
at the point that DeGiacomo became the successor trustee

of the Ruth Ann and Michael Trusts in 1984, the statute

of limitations began to run in 1984 with respect to the

redemption of shares in the Ruth Ann and Michael Trusts.

Cf. Restatement (Third) of Trusts, supra at $ 76 comment d;
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Restatement (Second) of Trusts, supra at ç 327 & comment l;
G.G. Bogert, Trusts and Trustees, supraat $ 954, at 675-676.

Although DeGiacomo was not appointed as a trustee of
the Grandchildren's Trust in 1984 (or at any time), for the

reasons we describe we conclude that he stood in a fiduciary
relationship to all of the beneficiaries of that trust: Ruth
Ann, Michael, and Sumner's two children, Brent and Shari.

See Warsofsþ v. Sherman, 326 Mass. 290,292,93 N.E.2d
612 (1950) ( "circumstances which may create a fiduciary
relationship are so varied that it would be unwise to attempt
the formulation of any comprehensive definition that could
be uniformly applied in every case"). Accordingly, for the

same reasons that the limitations period commenced in 1984,

with respect to the claims regarding the Ruth Ann and *562

Michael Trusts, so too did it commence with respect to the

Grandchildren's Trust. 35

When the redemption took place on March 8, 1984,

DeGiacomo was acting as independent counsel for the

beneficiaries of the Ruth Ann and Michael Trusts. In that

capacity, DeGiacomo assumed the dury to ensure that any

sale of shares held in those trusts was in the interest of the

beneficiaries of the Ruth Ann and Michael Trusts, and was

for a fair price. With respect to the Grandchildren's Trust,

DeGiacomo acknowledged that he had a duty to represent the

interests of Ruth Ann and Michael vis-à-vis their shares held

in the Grandchildren's Trust. And with respect to the other

beneficiaries of the Grandchildren's Trust-Brent and Shari

-DeGiacomo, 
although he did not consider himself to be

acting as independent counsel for them (the Grandchildren's

Trust contained no specific authorization for him to hold that
particular title), understood that his determination as to the

faimess of the redemption of Ruth Ann and Michael's shares

would also apply to Brent and Shari's shares.

Of particular importance, the redemption agreement stated

that DeGiacomo "requested that all of the [NAI] shares held
by The Grandchildren's Trust be redeemed by [NAI]." The

agreement also stated that the trustees of the Grandchildren's

Trust concurred in the determination of DeGiacomo, Sumner,

and Rosen that "it is in the interest of [Ruth Ann
and Michaell as well as the other benefrciaries of The

Grandchildren's Trust that the [NAI] shares held by The

Grandchildren's Trust be redeemed by [NAI]." In other

words, the redemption agreement shows that DeGiacomo

Footnotes

was the party who, on behalf of all beneficiaries of the

Grandchildren's Trust, instigated the sale of the shares held
in that trust to NAI. The agreement also shows that he

was one of the parties that determined the sale was in the

best interest of all beneficiaries of the Grandchildren's Trust.

Moreover, according to the record, the only payment made

to DeGiacomo in connection with the 1984 redemption was

$27,000 paid by the Grandchildren's Trust.

*563 In light of these circumstances-especially the fact
that, according to the terms of the redemption agreement,

DeGiacomo **615 sought ("requested") the sale of property

held in the Grandchildren's Trust, after determining such a
sale to be in the beneficiaries' interest-we conclude that

DeGiacomo was, as a matter of law, a flrduciary of the

beneficiaries of the Grandchildren's Trust. Cf. Doe v. Harbor
Schs.,Inc.,446 Mass. 245,252-253, 843 N.E.2d 1058 (2006),

citing Warsofsþ v. Sherman, supra (deciding on summary
judgment record that fiduciary relationship existed based on

nature ofparties' interactions, despite denial by fiduciary of
existence of fiduciary relationship).

DeGiacomo's knowledge with respect to NAI's financial

condition at the time of the 1984 redemption was the same

in his role as fiduciary of the Grandchildren's Trust as it was

in his role as trustee of thc Ruth Ann and Michael Trusts.

We therefore conclude that just as the statute of limitations
commenced in 1984, with respect to the redemption of the

shares in the Ruth Ann and Michael Trusts, it also commenced

in 1984, with respect to the redemption of the shares in the

Grandchildren's Trust. Accordingly, where the plaintiffs did
not commence their action until 2006, their claims regarding
the 1984 redemption of shares in all of the trusts are time
barred.

3. Conclusion The allowance of the defendants'motion for
summary judgment is affirmed in part and vacated in part. The

matter is remanded for further proceedings with respect to the

claims conceming the 1972 redemption, consistent with this
opinion.

So ordered.

All Citations

452 Mass. 537,896 N.E.2d 595
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'l Patricia Gatto.

2 Of the Michael Redstone Trust, the Ruth Ann Redstone Trust, and the Michael David Redstone Trust.

3 Michael David Redstone.

4 Edward S. Redstone and National Amusements, lnc. (NAl).

5 The defendants also argued that the trustee plaintiffs, appointed in 2006, lack standing because the trusts allegedly
expired by their own terms no later than 2004. That issue was neither resolved in the trial court nor briefed before this court,
and we do not address it. Moreover, the trustee plaintiffs, "out of an abundance of caution to obtain judicial confirmation
that the trusts at issue have not terminated by their terms," have initiated trust interpretation actions, which are currently
pending in the Probate and Family Court.

6 The defendants had moved that the judge defer all discovery other than that relative to whether DeGiacomo's knowledge
of the facts underlying the redemptions could be attributed to the plaintiffs-specifically, whether DeGiacomo was
"conflicted" in 1984 such that his knowledge could not be attributed to the plaintiffs. The plaintiffs opposed the motion
unsuccessfully (except with regard to NAI's financial statements from 1983 and 1984). The plaintiffs argued that discovery
on the statute of limitations issue was "inextricably intertwined with discovery on liability."

7 The judge concluded, sua sponte, that Michael would "appear" only to have "equitable rights to proceed against current
trustees" (emphasis added), and that only the current trustees (Thomas N. O'Connor and Patricia Gatto) can bring claims
against the prior trustees (Sumner and Edward). On appeal, the defendants echo the judge's point, relying on Godfrey
v. Kamin, U.S. Dist. Ct., No. 99-C-3230, 2000 WL 1847768 (N.D.lll. Ðec.14,2000), citing Axelrod v. Giambatvo, 129
lll.App.3d 512,518,84111.Dec.703,472 N.E.2d 840 (1984); Turnerv. TrustCo. of Ga.,214 Ga.339,345, 105 S.E.2d22
(1958); Slaughter v. Swicegood, 162 N.C.App. 457, 466467, 591 S.E.2d 577 (20O4); Restatement (Second) of Trusts

S 282 (1959)- lt has yet to be determined, however, whether the current trustees are proper plaintiffs. See note 5,supra.
Accordingly, it would be premature to decide whether Michael has standing. See Restatement (Second) of Trusts, supra
("beneficiary cannot maintain a suit in equity against [a] third person, except ... if there is no trustee [and] suit is necessary
to protect the interest of the beneficiary").

I As noted earlier, the record contains no copies of NAI stock certificates. There is also nothing in the record to suggest
that any actions taken by NAI between 1959 and 1972 were done with the consent of the grandchildren (through any
alleged trustee). See 12 W.M. Fletcher, Private Corporations S 5489, at254 (rev. ed.2004).

9 DeGiacomo testified in his 2007 deposition that he never saw a stock certificate stating that Edward was holding any
shares in trust, nor was there any evidence, at the time of the 1972 redemption, that Mickey had in any way restricted the
shares registered to Edward. See 12 W.M. Fletcher, Private Corporations, supra at 257 (requirement that issuer register
transfer of security "intended for the benefit and protection of persons who may purchase or take a pledge of the shares
of the corporation"). During the negotiations, Mickey never said that he had told Edward in 1 959 that he wanted Edward's
children to own an interest in NAl. DeGiacomo never heard nor saw any evidence that Mickey had paid gift taxes in 195g
as part of Mickey's alleged gift to his grandchildren through the alleged oral trusts. ln addition, DeGiacomo never saw
any written evidence suggesting that Mickey had created oral trusts in '1959. DeGiacomo further testified that in 1972 he
did not know whether Mickey's view that he had created oral trusts in 1959 was genuine or merely a litigation position,
but DeGiacomo believed that "if we went to court and litigated [the question, Mickey] would have lost."

10 Whether the parties had the authority to agree to such a compromise-or whether Mickey created oral trusts in 195g
that could be neither revoked nor modified-is the question underlying the plaintiffs' theory that Ruth Ann and Michael
were wrongfully deprived of shares to which they were entitled. See generally Cooney v. Montana,347 Mass. 29,34-35,
196 N.E.2d 202 (1964) (discussing creation and proof of oral trusts for personal property); Restatement (Third) of Trusts

S 63(1), (2) comments c, c(1) (2003) (where settlor fails expressly to reserve right to revoke or amend trust, rebuttable
presumption that settlor lacks power to do so unless he retains interest in trust). Accord Restatement (Second) of Trusts,
supra at $ 330 comment c, $ 331 comment a.

11 As for the one hundred shares of NAI registered in Sumner's name, he, like Edward, at the time of the 1972 settlement
ended up owning sixty-six and two-thirds of them, while the remainlng thirty-three and one-third were held in trust for
his two children. The record does not show that irrevocable declarations of trust were set up for Brent and Shari. ln any
event, none of those shares was redeemed in 1972 or 'l 984. Moreover, the case at bar involves no claim that Sumner
converted shares to which his children Brent or Shari were allegedly entitled under preexisting oral trusts.

12 ln a deposition of Edward taken in 2Q04 in connection with unrelated family litigation, Edward maintained that he did not
pay attention to the language of the settlement agreement, redemption agreement, or trust documents that he signed
in1972 because hewas "underduress... frankly lsigned everything thatwould be put in frontof me justtogetaway
from them."
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13 The defendants did not raise this immunity as a defense in this action.

14 ln a2004 deposition in connection with unrelated Redstone family litigation, DeGiacomo referred to Sumner as a "client[]"
whom he was "representing" in connection with the 1984 redemption. But in his 2007 deposition, he explained that, by
referring to Sumner as his "client" in the 2004 deposition, he meant only that Sumner had been the one who designated
DeGiacomo as independent counsel for the trust beneficiaries-not that Sumner was a client of his in the attorney-client
sense. DeGiacomo further explained (both in his 2004 and 2007 depositions) that he never represented Sumner as
Sumner's attorney.

15 Approximately one month earlier, Rosen had valued the shares at $7.S million, but in arriving at that figure he had failed
to include NAI's financial statements from 1982. His revised figure took into account the 1982 financial data.

16 ln preparation for obtaining reviews of Rosen's valuation, DeGiacomo supplied the Citibank experts with all of NAI's
financial reports fon¡varded to DeGiacomo by Rosen. DeGiacomo also understood that the Citibank experts examined
the business outlook for the movie theater industry as a whole.
Daume testified twenty-four years later in a 2007 deposition that he was no longer employed by Citibank at the time
DeGiacomo consulted with him, but said that he had earlier been employed by Citibank. While Daume testified that he
was not an expert in formal valuation methods, he attested that he had experience valuing closely held corporations
and considered himself an expert in private company valuations in 1984. As for the fairness of Rosen's valuation,
Daume testified that he could not recall giving any opinion on the matter, but did not deny that he or any other Citibank
representative had done so. Daume's testimony thus does not create a genuine dispute of fact concerning whether he
or the other experts had opined that Rosen's valuation was unfair.

17 DeGiacomo did not recall whether in 1984 he saw NAI's financial statements for fiscal year 1984 (ending August 30,
1984), but he explained that, for purposes of the March 8, 1 984, redemption, it was the financial information current as
of that date that would have been helpful to determining the fairness of the redemption price.

18 DeGiacomo was paid $27,000 in attorney's fees from the Grandchildren's Trust for his work as independent counsel,
although that trust did not provide for the appointment of an independent counsel. The record does not indicate whether
DeGiacomo was paid for his work as independent counsel from the Ruth Ann Trust or the Michael Trust, or whether he
received commissions as trustee of those trusts.

19 The redemption agreement stated, among other things, that "the parties, after careful study of the value of the [NAl]
stock, including detailed valuations made by [NAl's] accountant, have agreed on a price for the redemption of all [shares
in the trustsl."

20 Ruth Ann died in 1987, in Japan, at the age of thirty-three years. She had a son who was born in 1983; the son died
in 2004 at the age of twenty years.

21 Rosen died in 2006.

22 The defendants have challenged the legitimacy of those appointments, but the matter has yet to be resolved. See note
5, supra.

23 ln 2006, in unrelated family litigation, Brent alleged that, in 1984, Sumner "breached fiduciary duties... by arranging for
NAI to buy back all of the [Grandchildren's Trust's] stock at a price that was advantageous to the company and to himself
personally." Brent alleged no specific facts, however, showing that the stock price was unfairly low. According to the
plaintiffs, Brent's action was settled in 2007.

24 ln Lattuca v. Robsham,442 Mass. 205,812 N.E.2d 877 (2004), where an innocent cotrustee and his wife (a trust
beneficiary) were the plaintiffs in an action against a wrongdoing cotrustee and a wrongdoing agent of the trust, the
plaintiffs gained actual knowledge of the wrongdoing at the same time. /d. at 213-215,812 N.E.2d 877. On those facts,
the court declined to consider whether the innocent cotrustee had a duty to investigate the claims earlier than he did.
ld. at213 n.11,812 N.E.2d 877.

25 The Uniform Trust Code (2000), 7C U.L.A. 362 (Master ed. 2006 & Supp. 2008)-adopted by twenty jurisdictions although
not Massachusetts-is in accord with the leading treatises regarding a successor trustee's duties vis-à-vis a predecessor
trustee. See Uniform Trust Code S 812, 7C U.L.A. 608 ("A trustee shall take reasonable steps to ... redress a breach of
trust known to the trustee to have been committed by a former trustee").

As for when a successor trustee is deemed to have knowledge of a predecessor's breach, see Uniform Trust Code $
104(a), 7C U.L.4.427 (person has "knowledge of a fact" if he has "actual knowledge of it," "notification of it," or "from

all the facts and circumstances known to the person at the time in question, has reason to know it"). Accord Loring, A
Trustee's Handbook S 3.4.4 (C.E. Rounds ed. 2008).

26 Analogizing to common-law principles concerning claims time barred against third parties is apt in the particular

circumstances of this case where Sumner and Edward no longer hold title to any trust property and the plaintiffs do not
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differentiate between the alleged harm done to the trusts and to any individual beneficiary. See Restatement (Second) of
Trusts $$ 280-282 (1959) (trustee's dutyto pursue claims againstthird parties forwrongs againsttrust property). Accord
5 A.W. Scott & M.L. Ascher, Trusts S 28.2 (Sth ed. 2008); G.G. Bogert, Trusts and Trustees g 969 (rev.2d ed. 1995). For
cases treating former trustees as third parties, see Godfrey v. Kamin, U.S. Dist. Ct., No. 99-C-3230, 2O0O WL 1g47769
(N.D.lll. Dec. 14,2000); Turner v. Trust Co. of Ga., 214 Ga.339, 345, 105 S.E.2d 22 (1958); Axelrod v. Giambatvo, 129
lll.App.3d 512,518,84111.Dec.703,472 N.E.2d 840 (1984); Staughterv. Swicegood,162 N.C.App. 457,466467,591
S.E.2d 577 (2004). But see McPherson v. McPherson. 258 Ark. 257 ,266-268, 523 S.W.2d 623 (197S).

27 Under the Uniform Trust Code, as under common law, a successor trustee's knowledge of a claim against a former trustee
binds a beneficiary. See Uniform Trust Code $ 1005(a), (b), 7C U.L.A. 650 (one-year limitations perlod commences when
beneficiary "or a representative of the beneficiary"-e.g., successor trustee-has sufficient notice of potential claim). See
also Uniform Trust Code Art. lll, Representation, General Comment, 7C U.L.A. 466 (Master ed. 2006); Uniform Trust
Code g 301(a), 7C U.1.A.466 (trustee is beneficiary's representative).

28 At the time of the settlement and redemption agreements, Sumner, like Edward, came to own sixty-six and two-thirds of
the shares registered in his name, arguably suggesting that Sumner converted sixteen and two-thirds of his own children's
shares. Sumner's children have not, however, challenged in this action (or any other of which we are aware) Sumner's
ownership of those sixty-six and two-thirds shares. See note 11, supra.

29 Although DeGiacomo informed Ruth Ann in 1972 that there had been a "dispute over ownership of the shares," and that
some of the shares had been placed in trusts for her and Michael, the record is silent regarding whether Ruth Ann knew
of the possibility that she or Michael might have been entitled to additional shares under the theory that oral trusts had
been created for their benefit in 1959. ln 1972, Ruth Ann and Michael were minors (Ruth Ann was eighteen years old;
Michael was fifteen years old), see G.L. c. 201, $ 4, St.1904, c. 163, and neither had a guardian ad litem or independent
counsel who could have consented to the 1972 settlement and redemption on their behalf.
Although a guardian ad litem need not be appointed in every matter involving minors, see G.L. c. 201, g 34, here Edward,s
interests conflicted with those of his children. And while Mickey and Sumner may have "aggressively" promoted the
interests of Sumner's and Edward's children (as the defendants claim) insofar as they sought to keep as many shares
of NAI in trust for the children as possible, it appears that their motivation may have been to maintain control of NAI in
the family, rather than to protect any purported interests of Ruth Ann and Michael. ln any event, in order to resolve their
dispute with Edward, Mickey and Sumner agreed that Edward owned sixty-six and two{hirds shares (fifty plus the sixteen
and two-thirds now disputed by the plaintiffs) presumably because this was in their own interests (and the interests of
NAI) and not necessarily because it was in the interests of Ruth Ann and Michael.

30 The defendants make no argument that the statute of limitations began to run based on Rosen's position as successor
cotrustee of the Ruth Ann and Michael Trusts. ln any event, Rosen was not deposed in this action (he died in 2006), and
the record is devoid of any basis on which to determine whether the limitations period began to run because of his role
as successor cotrustee. The defendants also make no argument that the statute of limitations began to run based on the
knowledge of any interim trustee of the Ruth Ann and Michael Trusts appointed after DeGiacomo resigned in 1992.

31 We need not resolve whether, as a general rule, in order for the limitations period to be tolled, a successor trustee must
participate in the predecessor's alleged wrongdoing as an aider and abetter (as the defendants claim), or whether a
successor trustee must participate in the lesser capacity of merely benefitting from or acquiescing in the predecessor's
alleged wrongdoing (as the plaintiffs claim). ln this case, the limitations period was tolled because the successor trustee
(DeGiacomo) in 1972 was acting as the agent of the alleged wrongdoer, Edward, in connection with the challenged
actions, the 1972 settlement and redemption agreements.

32 ln their complaint, the plaintiffs allege, in conclusory fashion, that Edward "aid[ed] and abett[ed]" Sumner's breaches, but
with respect to the 1984 redemption they allege no specific facts supportlng their allegation.

33 That Sumner was a cotrustee with DeGiacomo of the Michael Trust from 1 984 to 1986 is of no consequence: just as a
successor trustee has a duty to redress a breach of fiduciary duty by a predecessor trustee, so too does an innocent
cotrustee have a duty to redress a breach of fiduciary duty by a wrongdoing cotrustee. See Restatement (Third) of Trusts

S 81(2) & comments d & e, and Reporter's Notes (2007); Restatement (Second) of Trusts SS 184 & 224 (1959). ln any
event, in 1986 Sumner became a former trustee of the Ruth Ann and Michael Trusts, and DeGiacomo remained trustee
until 1992-i.e., he remained in a position to bring a claim against Sumner, if warranted.

34 The plaintiffs argue that, in order for the limitations period to have commenced in 1984, the appointment of a guardian
ad litem would have been necessary for the minor, unborn, and unascertained trust beneficiaries, because otherwise the
limitations period would commence only when those beneficiaries obtained actual knowledge of the alleged breaches. For
reasons we have explained, we reject the notion that, in the circumstances presented in this case, actual knowledge of
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the beneficiaries is necessary to begin the running of the statute of limitations. Accordingly, the plaintiffs'claim regarding
the need for a guardian ad litem fails.

35 The record contradicts the defendants' argument that the plaintiffs waived their claim regarding the fairness of the price
paid for the shares redeemed from the Grandchildren's Trust. For the reasons we explain, however, we conclude that
the claim regarding the Grandchildren's Trust is time barred.
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