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Rule 1.5: Fees
Share:

    
Client-Lawyer Relationship 

(a) A lawyer shall not make an agreement for, charge, or collect an unreasonable fee or an unreasonable amount for expenses. The
factors to be considered in determining the reasonableness of a fee include the following:

(1) the time and labor required, the novelty and difficulty of the questions involved, and the skill requisite to perform the legal
service properly;

(2) the likelihood, if apparent to the client, that the acceptance of the particular employment will preclude other employment
by the lawyer;

(3) the fee customarily charged in the locality for similar legal services;

(4) the amount involved and the results obtained;

(5) the time limitations imposed by the client or by the circumstances;

(6) the nature and length of the professional relationship with the client;

(7) the experience, reputation, and ability of the lawyer or lawyers performing the services; and

(8) whether the fee is fixed or contingent.

(b) The scope of the representation and the basis or rate of the fee and expenses for which the client will be responsible shall be
communicated to the client, preferably in writing, before or within a reasonable time after commencing the representation, except
when the lawyer will charge a regularly represented client on the same basis or rate. Any changes in the basis or rate of the fee or
expenses shall also be communicated to the client.

(c) A fee may be contingent on the outcome of the matter for which the service is rendered, except in a matter in which a contingent
fee is prohibited by paragraph (d) or other law. A contingent fee agreement shall be in a writing signed by the client and shall state the
method by which the fee is to be determined, including the percentage or percentages that shall accrue to the lawyer in the event of
settlement, trial or appeal; litigation and other expenses to be deducted from the recovery; and whether such expenses are to be
deducted before or after the contingent fee is calculated. The agreement must clearly notify the client of any expenses for which the
client will be liable whether or not the client is the prevailing party. Upon conclusion of a contingent fee matter, the lawyer shall
provide the client with a written statement stating the outcome of the matter and, if there is a recovery, showing the remittance to the
client and the method of its determination.

(d) A lawyer shall not enter into an arrangement for, charge, or collect:

(1) any fee in a domestic relations matter, the payment or amount of which is contingent upon the securing of a divorce or upon
the amount of alimony or support, or property settlement in lieu thereof; or

(2) a contingent fee for representing a defendant in a criminal case.
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(e) A division of a fee between lawyers who are not in the same firm may be made only if:

(1) the division is in proportion to the services performed by each lawyer or each lawyer assumes joint responsibility for the
representation;

(2) the client agrees to the arrangement, including the share each lawyer will receive, and the agreement is confirmed in writing;
and

(3) the total fee is reasonable.
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Rule 1.6: Confidentiality of Information
Share:

    
Client-Lawyer Relationship 

(a) A lawyer shall not reveal information relating to the representation of a client unless the client
gives informed consent, the disclosure is impliedly authorized in order to carry out the
representation or the disclosure is permitted by paragraph (b).

(b) A lawyer may reveal information relating to the representation of a client to the extent the
lawyer reasonably believes necessary:

(1) to prevent reasonably certain death or substantial bodily harm;

(2) to prevent the client from committing a crime or fraud that is reasonably certain to result
in substantial injury to the financial interests or property of another and in furtherance of
which the client has used or is using the lawyer's services;

(3) to prevent, mitigate or rectify substantial injury to the financial interests or property of
another that is reasonably certain to result or has resulted from the client's commission of a
crime or fraud in furtherance of which the client has used the lawyer's services;

(4) to secure legal advice about the lawyer's compliance with these Rules;

(5) to establish a claim or defense on behalf of the lawyer in a controversy between the lawyer
and the client, to establish a defense to a criminal charge or civil claim against the lawyer
based upon conduct in which the client was involved, or to respond to allegations in any
proceeding concerning the lawyer's representation of the client; 

(6) to comply with other law or a court order; or

(7) to detect and resolve conflicts of interest arising from the lawyer’s change of employment
or from changes in the composition or ownership of a firm, but only if the revealed
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information would not compromise the attorney-client privilege or otherwise prejudice the
client. 

(c)  A lawyer shall make reasonable efforts to prevent the inadvertent or unauthorized disclosure of,
or unauthorized access to, information relating to the representation of a client.
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Rule 1.7: Conflict of Interest: Current Clients
Share:

    
Client-Lawyer Relationship 

(a) Except as provided in paragraph (b), a lawyer shall not represent a client if the representation
involves a concurrent conflict of interest. A concurrent conflict of interest exists if:

(1) the representation of one client will be directly adverse to another client; or

(2) there is a significant risk that the representation of one or more clients will be materially
limited by the lawyer's responsibilities to another client, a former client or a third person or
by a personal interest of the lawyer.

(b) Notwithstanding the existence of a concurrent conflict of interest under paragraph (a), a lawyer
may represent a client if:

(1) the lawyer reasonably believes that the lawyer will be able to provide competent and
diligent representation to each affected client;

(2) the representation is not prohibited by law;

(3) the representation does not involve the assertion of a claim by one client against another
client represented by the lawyer in the same litigation or other proceeding before a tribunal;
and

(4) each affected client gives informed consent, confirmed in writing.
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Rule 1.8: Current Clients: Specific Rules
Share:

    
Client-Lawyer Relationship

(a)  A lawyer shall not enter into a business transaction with a client or knowingly acquire an
ownership, possessory, security or other pecuniary interest adverse to a client unless:

(1)  the transaction and terms on which the lawyer acquires the interest are fair and
reasonable to the client and are fully disclosed and transmitted in writing in a manner that
can be reasonably understood by the client;

(2)  the client is advised in writing of the desirability of seeking and is given a reasonable
opportunity to seek the advice of independent legal counsel on the transaction; and

(3)  the client gives informed consent, in a writing signed by the client, to the essential terms
of the transaction and the lawyer's role in the transaction, including whether the lawyer is
representing the client in the transaction.

(b)  A lawyer shall not use information relating to representation of a client to the disadvantage of
the client unless the client gives informed consent, except as permitted or required by these Rules.

(c)  A lawyer shall not solicit any substantial gift from a client, including a testamentary gift, or
prepare on behalf of a client an instrument giving the lawyer or a person related to the lawyer any
substantial gift unless the lawyer or other recipient of the gift is related to the client. For purposes
of this paragraph, related persons include a spouse, child, grandchild, parent, grandparent or other
relative or individual with whom the lawyer or the client maintains a close, familial relationship.

(d)  Prior to the conclusion of representation of a client, a lawyer shall not make or negotiate an
agreement giving the lawyer literary or media rights to a portrayal or account based in substantial
part on information relating to the representation.

(e)  A lawyer shall not provide financial assistance to a client in connection with pending or
contemplated litigation, except that:
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(1)  a lawyer may advance court costs and expenses of litigation, the repayment of which may
be contingent on the outcome of the matter;

(2)  a lawyer representing an indigent client may pay court costs and expenses of litigation on
behalf of the client; and

(3)  a lawyer representing an indigent client pro bono, a lawyer representing an indigent client
pro bono through a nonprofit legal services or public interest organization and a lawyer
representing an indigent client pro bono through a law school clinical or pro bono program
may provide modest gifts to the client for food, rent, transportation, medicine and other basic
living expenses. The lawyer:

(i)  may not promise, assure or imply the availability of such gifts prior to retention or as
an inducement to continue the client-lawyer relationship after retention;

(ii)  may not seek or accept reimbursement from the client, a relative of the client or
anyone affiliated with the client; and

(iii)  may not publicize or advertise a willingness to provide such gifts to prospective
clients.

Financial assistance under this Rule may be provided even if the representation is eligible for fees
under a fee-shifting statute.

(f)  A lawyer shall not accept compensation for representing a client from one other than the client
unless:

(1)  the client gives informed consent;

(2)  there is no interference with the lawyer's independence of professional judgment or with
the client-lawyer relationship; and

(3)  information relating to representation of a client is protected as required by Rule 1.6.

(g)  A lawyer who represents two or more clients shall not participate in making an aggregate
settlement of the claims of or against the clients, or in a criminal case an aggregated agreement as
to guilty or nolo contendere pleas, unless each client gives informed consent, in a writing signed by
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the client. The lawyer's disclosure shall include the existence and nature of all the claims or pleas
involved and of the participation of each person in the settlement.

(h)  A lawyer shall not:

(1)  make an agreement prospectively limiting the lawyer's liability to a client for malpractice
unless the client is independently represented in making the agreement; or

(2)  settle a claim or potential claim for such liability with an unrepresented client or former
client unless that person is advised in writing of the desirability of seeking and is given a
reasonable opportunity to seek the advice of independent legal counsel in connection
therewith.

(i)  A lawyer shall not acquire a proprietary interest in the cause of action or subject matter of
litigation the lawyer is conducting for a client, except that the lawyer may:

(1)  acquire a lien authorized by law to secure the lawyer's fee or expenses; and

(2)   contract with a client for a reasonable contingent fee in a civil case.

( j)  A lawyer shall not have sexual relations with a client unless a consensual sexual relationship
existed between them when the client-lawyer relationship commenced.

(k)  While lawyers are associated in a firm, a prohibition in the foregoing paragraphs (a) through (i)
that applies to any one of them shall apply to all of them.
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Rule 5.4: Professional Independence of a Lawyer
Share:

    
Law Firms And Associations 

(a) A lawyer or law firm shall not share legal fees with a nonlawyer, except that:

(1) an agreement by a lawyer with the lawyer's firm, partner, or associate may provide for the
payment of money, over a reasonable period of time after the lawyer's death, to the lawyer's
estate or to one or more specified persons;

(2) a lawyer who purchases the practice of a deceased, disabled, or disappeared lawyer may,
pursuant to the provisions of Rule 1.17, pay to the estate or other representative of that lawyer
the agreed-upon purchase price;

(3) a lawyer or law firm may include nonlawyer employees in a compensation or retirement
plan, even though the plan is based in whole or in part on a profit-sharing arrangement; and

(4) a lawyer may share court-awarded legal fees with a nonprofit organization that employed,
retained or recommended employment of the lawyer in the matter.

(b) A lawyer shall not form a partnership with a nonlawyer if any of the activities of the partnership
consist of the practice of law.

(c) A lawyer shall not permit a person who recommends, employs, or pays the lawyer to render
legal services for another to direct or regulate the lawyer's professional judgment in rendering such
legal services.

(d) A lawyer shall not practice with or in the form of a professional corporation or association
authorized to practice law for a profit, if:

(1) a nonlawyer owns any interest therein, except that a fiduciary representative of the estate
of a lawyer may hold the stock or interest of the lawyer for a reasonable time during
administration;
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(2) a nonlawyer is a corporate director or officer thereof or occupies the position of similar
responsibility in any form of association other than a corporation ; or

(3) a nonlawyer has the right to direct or control the professional judgment of a lawyer.
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August 16, 2018

Rule 1.5 Fees - Comment
Share:

    
Client-Lawyer Relationship 

Reasonableness of Fee and Expenses

[1] Paragraph (a) requires that lawyers charge fees that are reasonable under the circumstances.
The factors specified in (1) through (8) are not exclusive. Nor will each factor be relevant in each
instance. Paragraph (a) also requires that expenses for which the client will be charged must be
reasonable. A lawyer may seek reimbursement for the cost of services performed in-house, such as
copying, or for other expenses incurred in-house, such as telephone charges, either by charging a
reasonable amount to which the client has agreed in advance or by charging an amount that
reasonably reflects the cost incurred by the lawyer.

Basis or Rate of Fee

[2] When the lawyer has regularly represented a client, they ordinarily will have evolved an
understanding concerning the basis or rate of the fee and the expenses for which the client will be
responsible. In a new client-lawyer relationship, however, an understanding as to fees and expenses
must be promptly established. Generally, it is desirable to furnish the client with at least a simple
memorandum or copy of the lawyer's customary fee arrangements that states the general nature
of the legal services to be provided, the basis, rate or total amount of the fee and whether and to
what extent the client will be responsible for any costs, expenses or disbursements in the course of
the representation. A written statement concerning the terms of the engagement reduces the
possibility of misunderstanding.

[3] Contingent fees, like any other fees, are subject to the reasonableness standard of paragraph (a)
of this Rule. In determining whether a particular contingent fee is reasonable, or whether it is
reasonable to charge any form of contingent fee, a lawyer must consider the factors that are
relevant under the circumstances. Applicable law may impose limitations on contingent fees, such
as a ceiling on the percentage allowable, or may require a lawyer to offer clients an alternative basis
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for the fee. Applicable law also may apply to situations other than a contingent fee, for example,
government regulations regarding fees in certain tax matters.

Terms of Payment

[4] A lawyer may require advance payment of a fee, but is obliged to return any unearned portion.
See Rule 1.16(d). A lawyer may accept property in payment for services, such as an ownership
interest in an enterprise, providing this does not involve acquisition of a proprietary interest in the
cause of action or subject matter of the litigation contrary to Rule 1.8 (i). However, a fee paid in
property instead of money may be subject to the requirements of Rule 1.8(a) because such fees
often have the essential qualities of a business transaction with the client.

[5] An agreement may not be made whose terms might induce the lawyer improperly to curtail
services for the client or perform them in a way contrary to the client's interest. For example, a
lawyer should not enter into an agreement whereby services are to be provided only up to a stated
amount when it is foreseeable that more extensive services probably will be required, unless the
situation is adequately explained to the client. Otherwise, the client might have to bargain for
further assistance in the midst of a proceeding or transaction. However, it is proper to define the
extent of services in light of the client's ability to pay. A lawyer should not exploit a fee arrangement
based primarily on hourly charges by using wasteful procedures.

Prohibited Contingent Fees

[6] Paragraph (d) prohibits a lawyer from charging a contingent fee in a domestic relations matter
when payment is contingent upon the securing of a divorce or upon the amount of alimony or
support or property settlement to be obtained. This provision does not preclude a contract for a
contingent fee for legal representation in connection with the recovery of post-judgment balances
due under support, alimony or other financial orders because such contracts do not implicate the
same policy concerns.

Division of Fee 

[7] A division of fee is a single billing to a client covering the fee of two or more lawyers who are not
in the same firm. A division of fee facilitates association of more than one lawyer in a matter in
which neither alone could serve the client as well, and most often is used when the fee is
contingent and the division is between a referring lawyer and a trial specialist. Paragraph (e)
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permits the lawyers to divide a fee either on the basis of the proportion of services they render or if
each lawyer assumes responsibility for the representation as a whole. In addition, the client must
agree to the arrangement, including the share that each lawyer is to receive, and the agreement
must be confirmed in writing. Contingent fee agreements must be in a writing signed by the client
and must otherwise comply with paragraph (c) of this Rule. Joint responsibility for the
representation entails financial and ethical responsibility for the representation as if the lawyers
were associated in a partnership. A lawyer should only refer a matter to a lawyer whom the
referring lawyer reasonably believes is competent to handle the matter. See Rule 1.1.

[8] Paragraph (e) does not prohibit or regulate division of fees to be received in the future for work
done when lawyers were previously associated in a law firm.

Disputes over Fees

[9] If a procedure has been established for resolution of fee disputes, such as an arbitration or
mediation procedure established by the bar, the lawyer must comply with the procedure when it is
mandatory, and, even when it is voluntary, the lawyer should conscientiously consider submitting
to it. Law may prescribe a procedure for determining a lawyer's fee, for example, in representation
of an executor or administrator, a class or a person entitled to a reasonable fee as part of the
measure of damages. The lawyer entitled to such a fee and a lawyer representing another party
concerned with the fee should comply with the prescribed procedure.

 |  | 

 American Bar Association |
/content/aba-cms-
dotorg/en/groups/professional_responsibility/publications/model_rules_of_professional_conduct/rule_1_5_fees/comment_on_rule_1_5

Back to Rule Table of Contents Next Comment

Challis_A0014

Challis_A0014

https://www15.smartadserver.com/click?imgid=27102879&insid=10331619&pgid=1147471&ckid=533361627877008132&uii=738415557023952113&acd=1628007688043&opid=fa0aa553-8ddd-4ae4-bace-d9b21b2b70ba&opdt=1628007688042&pubid=4&tmstp=851062418&tgt=%24dt%3d1t%3b%24dma%3d609%3bpublishing_entity%3dCP%3btopics%3dETHICS%2fMODEL%3b%24hc&systgt=%24qc%3d1307001530%3b%24ql%3dMedium%3b%24qpc%3d63114%3b%24qt%3d152_1205_58041t%3b%24dma%3d609%3b%24b%3d16920%3b%24o%3d11100%3b%24sw%3d1920%3b%24sh%3d1080&envtype=0&imptype=0&clickcapp=1&gdpr=0&pgDomain=https%3a%2f%2fwww.americanbar.org%2fgroups%2fprofessional_responsibility%2fpublications%2fmodel_rules_of_professional_conduct%2frule_1_5_fees%2fcomment_on_rule_1_5%2f&cappid=533361627877008132&go=https%3a%2f%2fwww.dell.com%2fen-us%2fwork%2fshop%2famerican-bar-association%2fcp%2famerican-bar-association
https://www.americanbar.org/groups/professional_responsibility/publications/model_rules_of_professional_conduct/rule_1_5_fees/
https://www.americanbar.org/groups/professional_responsibility/publications/model_rules_of_professional_conduct/model_rules_of_professional_conduct_table_of_contents/
https://www.americanbar.org/groups/professional_responsibility/publications/model_rules_of_professional_conduct/rule_1_6_confidentiality_of_information/comment_on_rule_1_6/


	
	

	

	
	
	

COMMENTARIES	
_______________________	

	
Fifth	Edition	2016	

	
	

on	the	Model	Rules	of	
Professional	Conduct	

	
	

Challis_A0015

Challis_A0015



 
 
 
 
 
 
 
The ACTEC COMMENTARIES, FIFTH EDITION 2016 is published by The American College of Trust 
and Estate Counsel Foundation (ACTEC® Foundation), 901 15th Street, NW, Suite 525, Washington, 
DC 20005. 
 
Copyright © 2016. The American College of Trust and Estate Counsel Foundation. All Rights 
Reserved. ACTEC is a registered trademark of The American College of Trust and Estate Counsel. 
 
The ACTEC Foundation promotes scholarship and education in trust, estate, tax, and related areas of 
the law by supporting scholarship to improve the law and by encouraging teaching careers and life-
long learning in these areas; and civic engagement of individual ACTEC Fellows through programs 
and activities that serve the general community, including those who are at risk and underserved. The 
ACTEC Foundation is an affiliated organization of The American College of Trust and Estate Counsel 
(ACTEC). 
 
Established in 1949, ACTEC is a nonprofit association of more than 2,600 trust and estate lawyers and 
law professors throughout the United States, Canada and the world. ACTEC Fellows have made 
substantial contributions to the field of trusts and estates law through writing, teaching and bar 
leadership activities and demonstrate the highest level of integrity, commitment to the profession, 
competence and experience as trust and estate counselors. 
 
Fourth Edition Copyright © 2006; Third Edition Copyright © 1999; Second Edition Copyright © 
1993; and First Edition Copyright © 1993 by the ACTEC Foundation. All Rights Reserved. 
 
The ACTEC COMMENTARIES, FIFTH EDITION is available on the ACTEC Foundation website 
www.actecfoundation.org and the ACTEC website www.actec.org. 
 
Users may save an electronic copy or produce a print copy for their professional, educational or 
personal use. Making multiple copies to sell to other end users is prohibited. For reprint permission, 
visit www.actec.org. 
 
Library of Congress Control Number:  2016944439 
 
 
 
 
 
 
 
 
 
 
 
	

Challis_A0016

Challis_A0016



 

	
	

ACTEC COMMENTARIES ON 
THE MODEL RULES OF 

PROFESSIONAL CONDUCT 
 

The American College of Trust and Estate Counsel 
 

Fifth Edition 2016 
 
 
Neither the Model Rules of Professional Conduct (MRPC) nor the Comments to them provide sufficiently 
explicit guidance regarding the professional responsibilities of lawyers engaged in a trusts and estates 
practice. Recognizing the need to fill this gap, ACTEC has developed the following Commentaries on 
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many of these subjects. 
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time, but that the firm would inform the plaintiffs if any significant amendments to U.S. tax laws were 
enacted in the future. 
 

Washington: 
Stangland v. Brock, 747 P.2d 464 (Wash. 1987). The court here ruled that, after a will is prepared and 
executed, “the attorney has no continuing obligation to monitor the testator’s management of his 
property to ensure that the scheme originally established in the will is maintained.” 

 
Termination of Lawyer-Client Relationship 

 
See also ACTEC Commentary on MRPC 1.16 and the Annotations thereto. 

 
Cases 

 
Federal: 

Heathcoat v. Santa Fe International Corp., 532 F. Supp. 961 (E.D. Ark. 1982). The court here found 
that the lawyer-client relationship between the individual plaintiff and her lawyer had ended after a will 
prepared by the lawyer had been executed by her in 1966 although in 1981 she received a form letter 
from the law firm. In the meantime, the individual lawyer who had provided the estate planning services 
had died. The salutation of the letter, which pointed out the significance of ERTA, was “Dear Friend.” 
 
Manoir-Electroalloys Corp. v. Amalloy Corp., 711 F. Supp. 188 (D.N.J. 1989). In this case the court 
found that the lawyer-client relationship which was established in 1976 still existed in 1989. The law 
firm performed estate planning services for the client and his spouse in 1976, advised the client 
regarding the renegotiation of an employment contract in 1983 and 1984 and sent the client estate 
planning reminder letters in 1983 and 1988. 

 
 

MRPC 1.5: FEES 
 

(a) A lawyer shall not make an agreement for, charge, or collect an unreasonable fee or an unreasonable 
amount for expenses. The factors to be considered in determining the reasonableness of a fee include 
the following: 

(1) the time and labor required, the novelty and difficulty of the questions involved, and the skill 
requisite to perform the legal service properly; 

(2) the likelihood, if apparent to the client, that the acceptance of the particular employment will 
preclude other employment by the lawyer; 

(3) the fee customarily charged in the locality for similar legal services; 
(4) the amount involved and the results obtained; 
(5) the time limitations imposed by the client or by the circumstances; 
(6) the nature and length of the professional relationship with the client; 
(7) the experience, reputation, and ability of the lawyer or lawyers performing the services; and 
(8) whether the fee is fixed or contingent. 

(b) The scope of the representation and the basis or rate of the fee and expenses for which the client will 
be responsible shall be communicated to the client, preferably in writing, before or within a 
reasonable time after commencing the representation, except when the lawyer will charge a regularly 
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represented client on the same basis or rate. Any changes in the basis or rate of the fee or expenses 
shall also be communicated to the client. 

(c) A fee may be contingent on the outcome of the matter for which the service is rendered, except in a 
matter in which a contingent fee is prohibited by paragraph (d) or other law. A contingent fee 
agreement shall be in a writing signed by the client and shall state the method by which the fee is to 
be determined, including the percentage or percentages that shall accrue to the lawyer in the event of 
settlement, trial or appeal; litigation and other expenses to be deducted from the recovery; and 
whether such expenses are to be deducted before or after the contingent fee is calculated. The 
agreement must clearly notify the client of any expenses for which the client will be liable whether 
or not the client is the prevailing party. Upon conclusion of a contingent fee matter, the lawyer shall 
provide the client with a written statement stating the outcome of the matter and, if there is a 
recovery, showing the remittance to the client and the method of its determination. 

(d) A lawyer shall not enter into an arrangement for, charge, or collect: 
(1) any fee in a domestic relations matter, the payment or amount of which is contingent upon the 

securing of a divorce or upon the amount of alimony or support, or property settlement in lieu 
thereof; or 

(2) a contingent fee for representing a defendant in a criminal case. 
(e) A division of a fee between lawyers who are not in the same firm may be made only if: 

(1) the division is in proportion to the services performed by each lawyer or each lawyer assumes 
joint responsibility for the representation; 

(2) the client agrees to the arrangement, including the share each lawyer will receive, and the 
agreement is confirmed in writing; and 

(3) the total fee is reasonable. 
 

ACTEC COMMENTARY ON MRPC 1.5 
 
Basis of Fees for Trusts and Estates Services. Fees for legal services in trusts and estates matters may be 
established in a variety of ways provided that the fee ultimately charged is a reasonable one taking into 
account the factors described in MRPC 1.5(a) (Fees). Fees in such matters frequently are primarily based on 
the hourly rates charged by the attorneys and legal assistants rendering the legal services or upon a mutually 
agreed-upon fee determined in advance. There is nothing improper, in principle, with charging a flat fee for 
estate planning or estate administration if the fee is reasonable after considering all the factors enumerated 
in Rule 1.5(a). If a statute or other authority in the attorney’s state authorizes certain flat fees or declares 
them reasonable, then a flat fee consistent with that state authority is reasonable under Rule 1.5. See, e.g., 
Fla. Stat. 733.6171. Unless the lawyer has regularly represented the client on the same basis or rate, the 
lawyer must advise the client of the basis upon which the legal fees will be charged and obtain the client’s 
consent to the fee arrangement. The rule also requires a lawyer to inform the client, preferably in writing, 
before or within a reasonable time after commencing the representation, of the extent to which the client 
will be charged for other items, including duplicating expenses and the time of secretarial or clerical 
personnel. 
 
Any changes in the basis or rate of the fee or expenses shall be communicated to the client. Basing a fee for 
legal services solely on any single factor set forth in MRPC 1.5 (Fees) is generally inappropriate unless 
required or allowed by the law of the applicable jurisdiction. See Cal. Prob. Code § 10810 and Fla. Stat. 
Ann. § 733.6171 described in the Annotations to this Commentary. In recent years courts in several states 
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have, in effect, prohibited or seriously limited the use of fees based upon a percentage of the value of the 
estate. 
 
Most states allow a lawyer who serves as a fiduciary and as the lawyer for the fiduciary to be compensated 
for work done in both capacities. However, it is inappropriate for the lawyer to receive double compensation 
for the same work. 
 
Fees Paid with Property Other than Money. Occasionally a client may wish to pay an attorney’s fee with 
property other than money. Lawyers should be very careful before agreeing to this form of payment. A 
comment to Model Rule 1.5 suggests that “a fee paid in property instead of money may be subject to the 
requirements of Rule 1.8(a) because such fees often have the essential qualities of a business transaction 
with a client.”) MRPC 1.5, cmt [4]. The comments to Model Rule 1.8, however, take a much more definite 
position, indicating that the more stringent requirements of MRPC 1.8(a) do apply where a lawyer “accepts 
an interest in the client’s business or other nonmonetary property as payment of all or part of a fee.” MRPC 
1.8, cmt [1]. See ACTEC Commentary on MRPC 1.8. 
 
Fee Paid by Person Other than Client. One person, perhaps an employer, insurer, relative or friend, may 
pay the cost of providing legal services to another person. Notwithstanding the source of payment of the fee, 
the person for whom the services are performed is the client, whose confidences must be safeguarded and 
whose directions must prevail. Under MRPC 1.8(f) (Conflict of Interest: Current Clients: Specific Rules), 
the lawyer may accept compensation from a person other than a client only if the client consents after 
consultation, there is no interference with the lawyer’s independence of judgment or with the lawyer-client 
relationship, and the client’s confidences are maintained. See ACTEC Commentary on MRPC 1.8 (Conflict 
of Interest: Current Clients: Specific Rules). See also MRPC 5.4(c) (lawyer shall not permit a person who 
recommends, employs, or pays the lawyer to render legal services for another to direct or regulate the 
lawyer's professional judgment in rendering such legal services). 
 
Rebates, Discounts, Commissions, Referral Fees and Fee Splitting. Under MRPC 7.2(b), a lawyer may not 
“give anything of value to a person for recommending the lawyer’s services,” except that a lawyer may (1) 
pay for permissible advertisements (MRPC 7.1-7.3), (2) pay the usual charges of a legal service plan or 
referral service, (3) pay for a law practice as permitted by MRPC 1.17, and (4) “refer clients to another 
lawyer or a nonlawyer professional pursuant to an agreement not otherwise prohibited under these Rules 
that provides for the other person to refer clients or customers to the lawyer, if (i) the reciprocal referral 
agreement is not exclusive, and (ii) the client is informed of the existence and nature of the agreement.” 
Conversely, a lawyer should not accept any rebate, discount, commission or referral fee from a nonlawyer 
or a lawyer not acting in a legal capacity in connection with the representation of a client except as 
permitted by MRPC 7.2(b). Even with full disclosure to and consent by the client, such an arrangement 
involves a risk of overreaching by the lawyer and the potential for actual or apparent abuse. The client is 
generally entitled to the benefit of any economies that are achieved by the lawyer in connection with the 
representation. The acceptance by the lawyer of a referral fee from a nonlawyer may involve an improper 
conflict of interest. See MRPC 1.7 (Conflict of Interest: Current Clients) and MRPC 1.8 (Conflict of 
Interest: Current Clients: Specific Rules). In those jurisdictions that permit referral fees between lawyers, 
the lawyer should comply with the requirements of local law governing such matters, including full 
disclosure to the client. A lawyer is generally prohibited from sharing legal fees with nonlawyers. See 
MRPC 5.4 (Professional Independence). 
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While a lawyer is not entitled to accept a referral fee (except as permitted by MRPC 7.2(b)), lawyers are 
permitted to split fees under the terms of MRPC 1.5(e). Ordinarily this will be done “in proportion to the 
services performed by each lawyer” as stated in that subsection. Even then, the client must agree to the 
arrangement, including the share of each lawyer; the agreement must be in writing; and the total fee must be 
reasonable. But MRPC 1.5(e) also permits fee splitting between law firms not proportional to services 
performed provided that “each lawyer assumes joint responsibility for the representation.” Comment [7] to 
MRPC 1.5 elaborates that “[j]oint responsibility for the representation entails financial and ethical 
responsibility for the representation as if the lawyers were associated in a partnership. A lawyer should only 
refer a matter to a lawyer whom the referring lawyer reasonably believes is competent to handle the matter. 
See Rule 1.1.” It is contemplated by the rule that a referring lawyer who provides no further services for the 
referred client may receive a share of the fee ultimately paid by the client, provided the technical 
requirements of the rule are met. To this extent, the Rule allows referral fees “[i]n practical effect.” 1 G.C. 
HAZARD, JR., W.W. HODES & P.R. JARVIS, THE LAW OF LAWYERING §8.16 at 8-43 (3d ed. 2013). 

 
ANNOTATIONS 

See Caveat to Annotations on page 13 
(Limiting the Scope and Purpose of the Annotations) 

 
Percentage, Excessive and Reasonable Fees 

 
Statutes 
 
California: 

California has a statute governing the ordinary compensation of an attorney for a personal representative 
based on the value of the estate accounted for by the personal representative. “For the purposes of this 
section, the value of the estate accounted for by the personal representative is the total amount of the 
appraisal of property in the inventory, plus gains over the appraisal value on sales, plus receipts, less 
losses from the appraisal value on sales, without reference to encumbrances or other obligations on 
estate property. Cal. Prob. Code § 10810. California also allows additional compensation for 
“extraordinary” legal services rendered to a personal representative. Cal. Prob. Code § 10811. The same 
statute allows for an attorney and personal representative to agree upon the provision of extraordinary 
services on a contingent-fee basis provided the court approves the agreement as reasonable and other 
statutory conditions are met. 
 

Florida: 
Florida has enacted a comprehensive statute governing compensation of the attorney for a personal 
representative. Attorneys for personal representatives are entitled to “reasonable compensation” without 
court order. If the compensation is calculated pursuant to a statutory percentage fee schedule set forth in 
the statute, it is presumed to be “reasonable.” Provision is made for payment for certain “extraordinary 
services,” examples of which are included in the statute. Upon the petition of any interested person the 
court may increase or decrease the compensation for ordinary services or award compensation for 
extraordinary services (if the facts and circumstances of the particular administration warrant.) The 
statute also includes a list of factors for the court to use in determining what is “reasonable” and gives 
the court discretion to give such weight to each such factor as the court determines to be appropriate. 
Fla. Stats. § 733.6171 (eff. July 1, 1995). 
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Wisconsin: 
Wisconsin provides for “just and reasonable” attorneys fees for probating an estate. “But if the decedent 
died intestate or the testator's will contains no provision concerning attorney fees, the court shall 
consider the following factors in determining what is a just and reasonable attorney's fee: …(e) The 
sufficiency of assets properly available to pay for the services, except that the value of the estate may 
not be the controlling factor.” Wis. Stat 851.40(2)(e). 

 
Cases 

 
California: 

Estate of Trynin, 264 Cal. Rptr. 93 (1989). The Supreme Court of California, construing California’s 
statute governing extraordinary compensation for attorneys, here held that in an appropriate case 
attorneys may be compensated for legal services rendered in preparing and prosecuting a claim for prior 
extraordinary legal services (so-called “fees on fees”). The Court observed that the trial court retains the 
discretion to reduce or deny additional compensation for fee-related services if the court finds that the 
fees otherwise awarded the attorneys for both ordinary and extraordinary services are adequate, given 
the value of the estate and the nature of its assets, to fully compensate the attorneys for all services 
rendered. 
 

Colorado: 
Estate of Painter, 567 P.2d 820 (Colo. App. 1977), appeal after remand, 628 P.2d 124 (Colo. App. 
1980), appeal after remand, 671 P.2d 1331 (Colo. App. 1983). Fee awards for personal representative 
and counsel based on expert testimony applying percentage method of determining fees were reversed. 
The Colorado legislature had repealed authorization for percentage fees and adopted a reasonable fee 
standard. 
 

Connecticut: 
In re Smigelski, 124 Conn. App. 81 (2010). Lawyer represented estate in recovering asset, and also 
represented executor in probating estate. Lawyer charged contingent fee for recovery action, which was 
held to be unreasonable because of way contingency fee collected was calculated and because lawyer 
failed to show a nexus between fee and service provided. Also, lawyer paid himself the fee by 
withdrawing funds from the estate to which he had access as attorney for estate. Court held that this 
action was improper because his fees were subject to approval of probate court and his actions violated 
1.15, which requires prompt delivery to a client of funds to which the client is entitled. 
 

District of Columbia: 
In re Ifill, 878 A.2d 465 (D.C. 2005). Lawyer collected $10,000 from client to collect on four insurance 
policies he told her insured her deceased husband, but no evidence supported the existence of these 
policies and he failed to return the excess fees collected when he discovered this. Not only did he collect 
an unreasonable fee, he “failed to provide zealous, diligent and prompt representation; nor did he keep 
the client reasonably informed about her case; nor did he explain that she had no more non-frivolous 
claims against her husband's insurers.” He was suspended for a year on this count, although disbarred 
on another, unrelated count. 

 
In re Bach, 966 A.2d 350 (D.C. 2009). Lawyer who was serving as a conservator for a 95-year-old 
woman wrote himself a check for $2,500 for his services even though he had not yet received court 
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approval for this disbursement, which he knew he needed. Since his ward’s nursing home had submitted 
a claim for her care, he was concerned that by the time his fee petition was approved there would be no 
funds left in her estate to pay him. He was disbarred for taking a fee prohibited by law (Rule 1.5) and 
misappropriating entrusted funds (Rule 1.15). The result, the court held, was required by In re Addams, 
579 A.2d 190 (D.C. 1990) 
 

Florida: 
In re Estate of Platt, 586 So.2d 328 (Fla. 1991). The court here held that it was inappropriate to 
determine the fees of a fiduciary and the fiduciary’s lawyer solely according to a percentage of the value 
of the estate when governing statutes provide a number of factors to be considered in determining fees. 
(See discussion of Florida statute above) 
 
Teague v. Estate of Hoskins, 709 So.2d 1373 (Fla. 1998). In this case of first impression, the Supreme 
Court of Florida held that the attorneys’ fees awarded to a widow’s guardian against an estate’s personal 
representative in the guardian’s successful litigation with the personal representative over the widow’s 
homestead, and elective share rights constituted a claim of the highest priority against the estate’s 
assets. Two dissenting judges argued that the majority’s opinion “exacts no toll from the personal 
representative for initiating and pursuing a fruitless claim.” 
 

Illinois: 
In re Estate of Pfoertner, 700 N.E.2d 438 (Ill. App. 1998). An attorney filed a successful will contest on 
behalf of some, but not all, of the intestate heirs of a decedent. The attorney moved for an order 
assessing his fees and costs against each heir’s intestate share of the estate to the extent such heir’s 
interest exceeded what the heir would have received under the challenged will. The appellate court 
affirmed the trial court’s authority and broad discretion to award fees and costs pursuant to the common 
fund doctrine (described as an equitable exception to the “American Rule” that each party to litigation 
must bear its own attorneys’ fees). The appellate court nevertheless remanded the case to the trial court 
to make a quantum meruit award. 
 
Estate of Zagaria, 997 N.E.2d 913 (Ill. App. 2013). Attorneys were hired by sister to open estate of 
absentee for her missing brother. The estate was opened, and in the course of administration the 
attorneys discovered that the brother was in fact alive. While the estate was open, the sister, as 
administrator, withdrew significant funds from the estate, for such expenses as buying ponies for her 
grandchildren. The brother hired an attorney, the estate was closed, and the funds were distributed to the 
brother. The attorneys for the sister had not requested fees before the estate was closed, and after funds 
were returned to the brother they sought fees from the brother. The court upheld the order requiring the 
brother to pay the attorneys’ fees. The court noted that under prior law (citing an 1883 case), 
administration of a live person’s estate is “absolutely null and void,” but that the statutory scheme for 
estates of absentees superceded that rule. Because the requirements of the statute were followed, the 
attorneys were entitled to be compensated even though the absentee was later discovered alive. A 
dissenting judge faulted the attorneys for not making the fee application sooner, and for not seeking 
payment from their client, the sister, who had removed significant funds from the estate. 
 

Indiana: 
In re Matter of Gerard, 634 N.E.2d 51, 53 (Ind. 1994). A lawyer was here suspended for one year for 
enforcing contingent fee agreement under which the lawyer received over $150,000 with respect to 
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largely administrative work in locating certificates of deposit that belonged to an elderly hospitalized 
client. The lawyer’s conduct involved fraud and charging a clearly excessive fee. The “enormity of 
Respondent’s fee in relation to the amount of service rendered is fraudulent.” 
 

Maine: 
In re Estate of Davis, 509 A.2d 1175 (Me. 1986). The practice of basing a lawyer’s fee on a percentage 
of the estate being handled should carry little or no weight in determining a reasonable fee. 
 

Massachusetts: 
In re Matter of Tobin, 628 N.E.2d 1273 (Mass. 1994). A lawyer was suspended for 18 months for 
fraudulently inducing a client unnecessarily to probate an estate, all of the assets of which passed to her 
as surviving joint tenant, for charging excessive fees based on bar association’s former fee schedule, 
and misrepresenting facts to probate court. 
 

Mississippi: 
Estate of McLemore, 63 So. 3d 468 (Miss. 2011). This was an extremely contentious estate, pitting 
widow and three sons against eldest son who was serving as co-executor and co-trustee of deceased 
father’s relatively large estate (in excess of $7 million). Court held that it was proper for trial court to 
award attorneys fees of non-fiduciary beneficiaries to be paid from estate, even though there was no 
statutory authority or authority under the Will to pay beneficiaries’ attorneys fees, as long as the 
beneficiaries’ actions benefited the estate and were necessary because of failure of the executor. The 
court adopted the principles in Becht v. Miller, 273 N.W. 294 (Mich. 1937), regarding when 
beneficiaries’ attorney fees can be awarded, and found they were appropriate in this case. It also relied 
on authority from Ohio, Wisconsin, South Dakota, California, Minnesota, Missouri, and Nebraska. As 
for amount of fees, attorney for the executor and co-trustee submitted a fee request for over $420,000 
based on a representation that there had been no written fee agreement. It later turned out that the 
lawyer had signed a fee agreement and sent it to the client, who had never returned it. The proposed fee 
agreement had significantly lower fees ($125-175/hour) than the stated oral agreement ($175-350/hour) 
on the basis of which the fee petition was calculated. The court reduced the attorney’s fee to what would 
be due under the agreement but stopped short of finding this constituted a fraud on the court, and did 
not impose sanctions (although calling it “a `very close’ question”). 
 

Missouri: 
Estate of Perry, 978 S.W.2d 28 (Mo. App. 1998). This was an action brought by the decedent’s son by a 
prior marriage to remove the decedent’s surviving husband as personal representative and for an 
accounting. The trial court declined to remove the husband as personal representative but entered a 
money judgment against him for certain claims made on jointly secured obligations. The court also 
adjudicated the husband’s request for an allowance of exempt property. The appellate court, reversing 
the trial court on the issue of attorneys’ fees, held that the son was entitled to a fee award since the 
estate had benefited from the judgment against the husband and the fact that the son was not successful 
in his removal action was not determinative on the attorneys’ fees issue. 
 

Montana: 
Hauck v. Seright, 964 P.2d 749 (Mont. 1998). In this will contest action where the decedent had 
executed two wills within four days, counsel for the personal representative was unsuccessful in 
defending the validity of the second will. Nevertheless, in admitting the first will to probate, the trial 
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court awarded attorneys’ fees to the personal representative under the second will. On appeal by the 
contestant, the Supreme Court of Montana, construing Montana’s statute, held that a personal 
representative is entitled to recover fees from an estate when he defends or prosecutes a proceeding in 
good faith, whether successful or not. 
 
In re Engel, 338 Mont. 179, 169 P.3d 345 (2007) and 341 Mont. 360, 177 P.3d 502 (2008). Attorney 
was publicly censured and suspended for two months for collecting unreasonable fees for handling an 
uncontested proceeding to terminate client’s charitable remainder trust. After agreeing on an hourly 
rate, he inexplicably changed this to a contingent fee agreement and charged $121,000 rather than the 
$1,500-$2,500 that might have been reasonable. (He also failed to deposit fee retainers in his trust 
account in violation of Rule 1.15.) 
 

New York: 
Estate of Benware, 86 A.D. 3d 687, 927 N.Y.S.2d 173 (2011). This was a challenge of the fees awarded 
as part of the final accounting for an estate administration. Court upheld order directing 20% of the fees 
to be taken from one beneficiary’s share, because that beneficiary, “by her actions, caused the estate to 
incur unnecessary legal expenses” and the applicable statute (SPCA 2110(2)) authorized such an 
allocation of fees. But the court remanded for a potential reduction of the fees awarded because they 
exceeded what had been requested and the record did not support an upward adjustment. 
 
In re Lawrence, No. 149, 2014 WL 5430622 (N.Y. Oct. 28, 2014). This case is the culmination of an 
almost 15-year dispute over fees earned by the law firm Graubard Miller and gifts made to 3 of its 
partners for representing the widow of Sylvan Lawrence and her 3 children in claims against the 
executor of his $1 billion estate. In 2005, the underlying estate litigation settled for $111 million, 
triggering a 40% contingent fee that Lawrence had agreed on with Graubard. When Lawrence refused to 
pay it, this action was commenced. By this time, Lawrence had already paid at least $18 million in fees 
for twenty years of estate litigation and had made additional gifts to Graubard partners that totaled more 
than $5 million. Lawrence (herself) died in 2008, and the dispute was continued by her estate. The court 
held that the contingency fee agreement here was neither procedurally nor substantively 
unconscionable, and so it was enforceable. The court further held that Lawrence’s attempt to recoup the 
gifts made to Graubard partners was time-barred since the doctrine of “continuous representation,” 
which would have tolled the statute until the end of the law firm’s representation, did not apply. 
 

North Carolina: 
Pritchett & Burch, PLLC v. Boyd, 169 N.C. App. 118, 609 S.E.2d 439 (2005). Law firm entered into a 
contingent fee agreement to represent will contestants. It negotiated what it believed was a settlement to 
which clients agreed, but ultimately clients rejected settlement, fired lawyers, hired a new firm, and lost 
entirely at trial. Original law firm then sought recovery on the fee agreement (which would have yielded 
a contingent fee of $300,000) or, in lieu of that, quantum meruit ($62,000). In this decision, the appeals 
court denied firm any fee on the ground that no recovery was ever obtained. It did, however, allow firm 
to recover expenses of litigation ($32,000) on a theory of quantum meruit since a lawyer may not 
assume these expenses in NC. 
 

North Dakota: 
In re Hellerud, 714 N.W.2d 38 (N.D. 2006). Attorney was reprimanded and ordered to refund $5,000 in 
fees out of roughly $15,000 received in a relatively simple cash probate administration of an estate 

Challis_A0025

Challis_A0025



	

73 
	

valued at about $65,000. Lawyer admitted charging the administrator more than he had charged any 
other client because he was unfamiliar with North Dakota probate law, and also admitted (inadvertently) 
billing his paralegal’s time at the same rate as his own. 
 

Ohio: 
Estate of Haller, 689 N.E.2d 612, 615 (Ohio App. 1996). An attorney/administrator sought fees for his 
firm’s representation of himself in an estate administration. Introducing no expert testimony, the 
attorney did support his application with a 67-page itemization of his services. In affirming the trial 
court’s approval of the entire fee requested (approximately $39,000), the court observed that, “[w]hile 
the better practice may be to introduce expert testimony as to the reasonableness of the fees, a probate 
court judge is nevertheless qualified to make a determination, upon evidence, of the reasonable attorney 
fees to be paid from the estate without the necessity of expert testimony.” 
 
Disciplinary Counsel v. Johnson, 113 Ohio St. 3d 344, 865 N.E.2d 873 (2007). Attorney was hired by 
an elderly client from whom a previous attorney had stolen $800,000 to help her and her sister recover 
some of the funds. The client executed a power of attorney naming the attorney as AIF and he was 
appointed guardian for both sisters, The court concluded that in pursuing the sisters’ claims he had 
charged excessive fees, spending time and money long after it was economically justified. All in all, he 
charged almost $160,000 to collect just under $198,000. The court found his fees excessive and 
suspended him for one year, with six months of this stayed on conditions, among which was the 
condition that he repay $50,000. 
 
Ivancic v. Enos, 2012-Ohio-3639, 978 N.E.2d 927 (Ohio App. 2012). Lawyer found to have breached 
fiduciary duties to estate (see annotation under MR 1.7), was properly required to return a portion of 
fees taken for services to estate: “Where it is revealed an attorney has not in fact augmented or 
preserved a fund, but, rather, has diminished, squandered, or mismanaged the fund with which he was 
entrusted, ….reduction, or even outright denial, of attorney fees is appropriate. “ 
 

South Dakota: 
Estate of O’Keefe, 583 N.W.2d 138 (S.D. 1998). In this action decedent’s two nephews, who had acted 
as fiduciaries in taking care of his property, were found liable for both compensatory and punitive 
damages for breach of their fiduciary duties, conversion, fraud and deceit. The plaintiff, who, with the 
nephews, was the only other beneficiary of the estate, sought an order to prevent the two nephews from 
receiving any part of the punitive damages as estate beneficiaries and requested the court to assess the 
estate’s attorneys’ fees incurred in the prior litigation against the nephews’ distributive shares. After the 
trial court so ruled, the Supreme Court of South Dakota, interpreting that state’s version of the Uniform 
Probate Code, upheld the trial court’s order regarding the punitive damages but reversed the award of 
attorneys’ fees, finding that such fees could only be awarded by contract or when explicitly authorized 
by statute. 
 

Tennessee: 
Estate of Weisberger, 224 S.W.3d 154 (Tenn. App. 2006). In this case, the appeals court approved a fee 
sought by a lawyer hired to represent a probate estate based on an oral contract entitling the firm to 3% 
of the estate value, against the estate’s claim that the fee was excessive and had not been agreed upon. 
As it turned out, the estate had a value of about $1 million, and the lawyer’s estimate of the hours he 
had expended on the probate (7 hours) yielded an hourly fee rate in excess of $4,000/hour. The trial and 
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appeals courts recognized that these fees seemed excessive in hindsight. But the court upheld the fees as 
reasonable because the agreement was reasonable at the outset. The executors had entered into the 
agreement knowingly, it was the lawyer’s usual rate, and was within the range of the Probate Court 
guidelines for fees in an estate such as this (albeit at the upper end of those guidelines). “The contract at 
issue was not a contingency fee contract, because Cooper was certain to be paid, but the amount of his 
fee was uncertain at the outset because the ultimate value of the estate's assets were unknown. ….The 
agreement was more of a flat-fee arrangement in which the percentage was certain, the value of the 
assets was believed to be approximately $1 million, but the amount of work that would be required of 
Cooper was unknown at the time the contract was signed. By agreeing to charge a small percentage of 
the estate's assets at the outset of the case, Cooper bore the risk of these unforeseen circumstances. As it 
turned out, however, less work was required of him. However, had a great deal of work been required of 
Cooper, he likewise would be bound by the bargain he struck.” 
 
Shamblin v. Sylvester, 304 S.W.3d 320 (Tenn App 2009). This was a fee dispute arising from a 
wrongful death claim filed by the father of the victim against the driver of the car in which his daughter 
was killed. The father hired a lawyer on a 33% contingent fee contract, and a wrongful death claim was 
filed and quickly settled for the limits of two insurance policies. The settlement ($300,000) entitled the 
lawyer to a fee of $100,000. The victim’s surviving mother, entitled to half the proceeds of the 
settlement, objected to sharing any of her share with the attorney, whose fee she contended was 
unreasonable. The trial court and appeals court upheld the fee as reasonable and assessed half of it 
against the objecting mother under the common fund doctrine. 
 

Texas: 
Campbell Harrison & Dagley L.L.P. v. Lisa Blue/Baron & Blue, 843 F. Supp. 2d 673, 689 (N.D. Tex. 
2011). This opinion resolved lingering attorney fee disputes arising out of the Hunt family trust 
litigation in Texas. Albert Hill III and his family and their attorneys had entered into a contingency fee 
agreement that would pay 30% of gross recovery from a settlement of the trust litigation. After the 
litigation settled for something in excess of $114 million, 30% yielded something in excess of $33 
million. But the Hill III family disputed the fees on several grounds. Among the court’s holdings: (a) the 
contingency fee agreement did not comply with the Texas fee splitting rule, but since it did not violate 
public policy, the court was not willing to limit the law firms to quantum meruit (even though the Texas 
version of MR 1.5(e) would have limited them to quantum meruit); (b) the law firms had engaged in 
negotiations with the GAL about their fees but this was not a sufficient basis for the client to discharge 
the law firms and was not a breach of their fiduciary duty; (c) the law firms had attempted to secure a 
release from Hill which the court refused to enforce because of the firms’ failure to comply with Texas’ 
version of MRPC 1.8(g), but this was not an abuse of the firms’ fiduciary duty; (d) although the three 
law firms withdrew before a settlement was reached, and the agreement stated that withdrawal would 
waive the contingency, the court found that the firms had been forced to withdraw when the client (Hill 
III) challenged their fees and concluded that the contingent fee agreement would be enforced; (e) but the 
30% amount could be adjusted by the court with respect to portions of the settlement that were to be 
paid into trusts for the minor children of Albert Hill III, and reduced the fee to 10% of those amounts. 
The court also held that the amount of the settlement earmarked for estimated gift taxes that Hill III 
would owe on establishment of the trusts for his children could not be included in the “gross recovery 
from settlement” figure used to determine the fees owed. In the end, the court reduced the fees from 
something in excess of $33 million to something just under $22 million. 
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Washington: 
Estate of Morris, 949 P.2d 401 (Wash. App. 1998). A corporate personal representative personally 
incurred attorneys’ fees in successfully defending a suit for removal brought by the beneficiaries of two 
estates. Its request for reimbursement from the estates was disallowed. The appellate court affirmed the 
trial court’s decision denying any fees on the grounds that the bank’s conduct had conferred no 
“substantial benefit” on the estate as required by the applicable Washington statute. 
 
Bennett v. Ruegg, 949 P.2d 810 (Wash. App. 1999). In this case the court, interpreting statutory law, 
found that the state’s broadly drawn statute permitting attorneys’ fees to be awarded in a probate 
proceeding “as justice may require” applies to permit the personal representative’s recovery of 
attorneys’ fees from a beneficiary who has unsuccessfully sought removal of the personal 
representative. 

 
Ethics Opinions 

 
Arizona: 

Ariz. Op. No. 94-09 (1994). (For a more detailed summary see the Annotations following the ACTEC 
Commentary on MRPC 1.6.) A lawyer who believes that the fees charged by another lawyer in 
connection with the administration of an estate are clearly excessive has a duty to report the other 
lawyer’s violation of the rules to the state bar. 
 

Connecticut: 
Op. 00-22 (2000). Attorney had previously represented a corporate fiduciary on unrelated estate matters. 
No written fee agreement is required for lawyer’s representation of same corporate executor of a new 
estate. 
 

Illinois: 
Op. 12-02 (2012). It is improper for an estate planner to compute his or her fee solely as a percentage of 
the client’s estate. The impropriety is in failure to take into account all the other factors set out in MR 
1.5(a). Noting three cases (citations below) that so held with regard to probate work, not estate 
planning, the committee thought its conclusion followed a fortiori: “[I]f a probate attorney, whose task 
would seemingly involve more uncertainty and unpredictability than that of an estate planner, cannot 
charge on a percentage basis, we see no reason why an estate planner should be allowed to do so.” See 
Estate of Painter, 567 P.2d 820 (Colo. 1977), In re Estate of Platt, 586 So.2d 328 (Fl. 1991), and In re 
Estate of Weeks, 409 Ill. App. 3d 1101, 950 N.E.2d 280 (4th Dist. 2011). 
 
Op. 13-01 (2013). If fees are disallowed by the probate court as unreasonable, the lawyer cannot require 
the executor to pay the disallowed fees. Fees deemed excessive by the court are excessive under the 
ethics rules. 
 

Oregon: 
Op. No. 2003-177. A lawyer does not charge or collect an illegal fee in a probate case if the lawyer 
requests and receives an initial payment or interim payments from the personal representative’s own 
funds. The personal representative client may later seek court approval for reimbursement from the 
estate assets of some or all of the money advanced for legal fees. Lawyer who is serving as a personal 
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representative of an estate must obtain court approval before withdrawing any compensation for 
services. 

 
Contingent Fee Agreements 
 
Cases 

 
Oklahoma: 

Estate of Hughes, 90 P.3d 1000 (Okla. 2004). The court has authority to examine a written contract 
between attorney and personal representative before approving attorney’s fee as an expense. The 
contract here was found ambiguous because it was unclear what portion of a contingent fee was for 
representation of the personal representative in estate matters and what portion was for representing her 
individually. 

 
Ethics Opinions 

 
Missouri: 

Op. 20000090 (2000). Attorney who represents the children of a decedent on a contingent fee basis in 
an attempt to secure their portion of an intestate estate may later represent them in a suit involving other 
family members under a representation contract with terms providing for a small retainer up front and a 
later contingency fee basis. The fee assessed at the conclusion of the representation must be assessed for 
its reasonableness. 
 

New York: 
New York City Bar Op. 1993-2. This opinion concludes that a lawyer may enter into a contingent fee 
contract with a client in connection with a dispute involving a will. The lawyer may not enter into a 
joint fee agreement among the lawyer, clients and a private investigator under which the investigator 
would receive a contingent fee. 

 
Rebates, Discounts, Commissions, Referral Fees, and Fee Splitting 

 
Cases 

 
New York: 

In re Estate of Clarke, 188 N.E.2d 128 (N.Y. 1962). The lawyer for a personal representative who 
entered into an agreement with a real estate broker to split the broker’s fee on the sale of real property 
belonging to the estate had a conflict of interest that required denial of all of the lawyer’s fees. 

 
Ethics Opinions 

 
ABA: 

ABA Formal Op. 93-379 (1993). This opinion covers a number of subjects relating to attorneys’ fees 
and disbursements. It states, in part, that, “if a lawyer receives a discounted rate from a third-party 
provider, it would be improper if she did not pass along the benefit of the discount to her client rather 
than charge the client the full rate and reserve the profit to herself. Clients quite properly could view 
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these practices as an attempt to create additional undisclosed profit centers when the client had been told 
he would be billed for disbursements.” 
 

California: 
San Diego Op. 1989-2. A lawyer for the executor of a decedent’s estate may not ethically demand 
payment of a referral fee by a real estate broker as a condition to retention of the broker. “Disclosure 
and consent by the client (per Rule 3-300) does not cure the abuse.” 
 

Missouri: 
Missouri Ethics Opinion 2006-0073 (2006). A lawyer may offer a discount on estate planning to clients 
who leave a portion of their estates to a not-for-profit organization if the lawyer clearly and fully 
discloses his relationship with the organization and objectively advises and consults with the clients 
about their options and the effects of their choices. 
 

North Carolina: 
99 Formal Ethics Opinion 1 (1999). A lawyer may not accept a referral fee or solicitor’s fee for 
referring a client to an investment advisor. 
 

Pennsylvania: 
Op. 2000-100. Lawyers may accept referral fees from insurance agents, investment advisors, or other 
persons who provide products or services to the lawyer’s client subject to MRPCs 1.7(b) and 1.8(f). 
 
Op. 2008-18. It is permissible for two law firms to enter into a joint venture which will use the talents of 
an associate employed by one of them to provide estate planning services for clients of both provided 
that the associate’s relationship with both firms is made clear under Rule 7.1, the fee splitting rules in 
Rule 1.5(e) are complied with and it is understood that the conflicts of each firm's members are imputed 
to all the lawyers in both firms. 
 
Philadelphia Op. 2008-5. It would comply with Rule 1.5(e) (fee splitting with an attorney) for a lawyer 
hired by the executor to provide legal service to an estate to pay a referral fee to the executor who is 
also an attorney, provided the total fee is not excessive, since here the attorney sharing the fee is also a 
client and has given consent. But if the attorney serving as executor does not give the benefit of the 
referral fee to the estate, this would be impermissible self-dealing by the executor and a violation of 
Rule 8.4(c) and the lawyer paying the referring fee would be in violation of Rule 8.4(a). 
 

Texas: 
Op. 536 (2001). A lawyer may not receive referral or solicitation fees for referring a client to an 
investment adviser while the lawyer’s client continues to receive services from the investment adviser 
because the client would be adversely affected by the lawyer’s own financial interests and his 
obligations to the investment adviser. 
 

Utah: 
Op. No. 99-07 (1999). It was not “per se unethical” for a lawyer to refer a client to a financial advisor 
and to receive a referral fee, but the lawyer “has a heavy burden to insure compliance with applicable 
ethical rules.” The opinion noted that several states hold, as do the Commentaries, that the practice is 
“per se unethical.” 
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Op. No. 01-04 (2001). Charging an annual fee for estate planning or asset protection services based on a 
percentage of the value of the client’s assets would be ethical “only in extraordinary circumstances.” 
The opinion does not suggest any circumstances where the arrangement would be appropriate. 
 

Virginia: 
Op. 1754 (2001). It is not unethical for an attorney and an insurance agent to share the commission 
generated by the purchase of a survivorship life insurance policy to fund client’s irrevocable life 
insurance trust provided full and adequate disclosure is made to the client. 

 
 

MRPC 1.6: CONFIDENTIALITY OF INFORMATION 
 

(a) A lawyer shall not reveal information relating to representation of a client unless the client gives 
informed consent, the disclosure is impliedly authorized in order to carry out the representation or 
the disclosure is permitted by paragraph (b). 

(b) A lawyer may reveal information relating to the representation of a client to the extent the lawyer 
reasonably believes necessary: 

(1) to prevent reasonably certain death or substantial bodily harm; 
(2) to prevent the client from committing a crime or fraud that is reasonably certain to result in 

substantial injury to the financial interests or property of another and in furtherance of which the 
client has used or is using the lawyer’s services. 

(3) to prevent, mitigate or rectify substantial injury to the financial interests or property of another 
that is reasonably certain to result or has resulted from the client’s commission of a crime or fraud 
in furtherance of which the client has used the lawyer’s services. 

(4) to secure legal advice about the lawyer’s compliance with these Rules; 
(5) to establish a claim or defense on behalf of the lawyer in a controversy between the lawyer and 

the client, to establish a defense to a criminal charge or civil claim against the lawyer based upon 
conduct in which the client was involved, or to respond to allegations in any proceeding 
concerning the lawyer’s representation of the client; or 

(6) to comply with other law or a court order. 
(7) to detect and resolve conflicts of interest arising from the lawyer’s change of employment or from 

changes in the composition or ownership of a firm, but only if the revealed information would not 
compromise the attorney-client privilege or otherwise prejudice the client. 

(c) A lawyer shall make reasonable efforts to prevent the inadvertent or unauthorized disclosure of, or 
unauthorized access to, information relating to the representation of a client. 

 
ACTEC COMMENTARY ON MRPC 1.6 

 
Legal Assistants, Secretaries and Office Staff. In the absence of express contrary instructions by a client, the 
lawyer may share confidential information with members of the lawyer’s office staff to the extent 
reasonably necessary to the representation. As indicated in MRPC 5.3 (Responsibilities Regarding 
Nonlawyer Assistants), the lawyer is required to assure that staff members respect the confidentiality of 
clients’ affairs. The lawyer should “give such assistants appropriate instructions concerning the ethical 
aspects of their employment, particularly regarding the obligation not to disclose information relating to the 
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Form of a Letter Regarding the  

Appointment of the Lawyer as a Fiduciary 

(Sample in Word) 

 

[Date] 

[Name(s) and Address(es)] 

Subject: Serving as Your [EXECUTOR/TRUSTEE] 

Dear [Client(s)]: 

At our recent estate planning conference, you requested that I serve as the [EXECUTOR OF YOUR 

WILL / SUCCESSOR TRUSTEE OF THE [NAME] TRUST]. At the present time, I am able and 
willing to undertake this responsibility when the need for my services arises. I want to explain 
certain ethical considerations to you and obtain your acknowledgment that conflicts of interest 
could develop in connection with my service as your [EXECUTOR/TRUSTEE]. 

OPTIONS 

Responsibilities of the Executor 

The Executor of your Will is charged with the responsibility to collect, manage, and protect your 
assets; to pay your just debts and funeral expenses; to prepare and file required tax returns; to pay 
the taxes required to be paid by your estate; to pay the expenses of the administration of your 
estate; and to distribute your estate in the manner directed by your will. 

Responsibilities of the Trustee  

The Trustee of your Trust is charged with the responsibility to manage, invest, reinvest, and protect 
the assets of the trust; to prepare and file required tax returns for the trust; to pay taxes required to 
be paid by your trust and the expenses of the administration of your trust; and to distribute the trust 
income and assets in the manner directed by your trust agreement. 

[Use with Either of the Above] 

Your [EXECUTOR/TRUSTEE] should exercise good judgment, prudence, common sense, 
diligence, fairness, honesty, and have reasonable skill and experience in the management of the 
types of assets that comprise your [ESTATE/TRUST], or obtain assistance in connection with the 
management of those assets. 
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Others Who Could Be Nominated as [EXECUTOR/TRUSTEE]  

Others who might serve as your [EXECUTOR/TRUSTEE] include your spouse, one or more of 
your children, a bank or trust company, an investment advisor, your accountant, a relative, a 
personal friend, or a business associate. 

Potential Conflicts of Interest  

I can serve as your [EXECUTOR/TRUSTEE] if that is your desire. However, several potential 
conflicts of interest may arise from my service as your [EXECUTOR/TRUSTEE]. One of these 
conflicts of interest relates to the probability that my law firm will serve as legal counsel for me 
as [EXECUTOR/TRUSTEE]. 

A lawyer’s independence may be compromised when that lawyer acts both as the 
[EXECUTOR/TRUSTEE] and as the lawyer for the [EXECUTOR/TRUSTEE]. The normal checks 
and balances that exist when two unrelated parties serve separately as [EXECUTOR/TRUSTEE] 
and lawyer for the [EXECUTOR/TRUSTEE] are absent. Unless [the Probate Court/a court] is asked 
to intervene, there may not be an independent, impartial review to determine if the 
[EXECUTOR/TRUSTEE] is exercising an appropriate level of care, skill, diligence, and prudence 
in the administration of your [ESTATE/TRUST], and there may not be an independent, impartial 
evaluation as to whether or not the fees and expenses charged by the [EXECUTOR/TRUSTEE] and 
the fees and expenses charged by the law firm are reasonable. There may be other potential 
conflicts that arise as well that cannot be anticipated at this time. 

Compensation to the Lawyer Nominated as [EXECUTOR/TRUSTEE]; Retention of Law Firm 
Both the [EXECUTOR/TRUSTEE] and the lawyer for the [EXECUTOR/TRUSTEE] are entitled to 
compensation for services performed on behalf of the [ESTATE/TRUST]. When a lawyer has been 
nominated as [EXECUTOR/TRUSTEE], he or she can receive compensation for performing 
services as [EXECUTOR/TRUSTEE] and as the lawyer for the [EXECUTOR/TRUSTEE], as long 
as he or she charges only once for services rendered and as long as the total compensation for 
serving as both [EXECUTOR/TRUSTEE] and lawyer for the [EXECUTOR/TRUSTEE] is 
reasonable. 

When I am requested by a client to serve as [EXECUTOR/TRUSTEE], it is my practice to charge 
[DESCRIBE BASIS FOR FEE OR COMMISSION AS (EXECUTOR/TRUSTEE).]. In addition to 
[AN EXECUTOR’S/A TRUSTEE’S] fee or commission, I would also be entitled to reimbursement 
for out-of-pocket expenses, including court costs and fidelity bond premiums. In serving as 
[EXECUTOR/TRUSTEE], I will likely obtain professional investment advice, and that cost will be 
charged to your [ESTATE/TRUST]. 

Dual Compensation 

When I am requested by a client to serve as [EXECUTOR/TRUSTEE], it is my practice to engage 
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my law firm to represent me in my capacity as [EXECUTOR/TRUSTEE]. It is the firm’s practice 

to charge [describe basis for fees as lawyer]. In addition to these fees, the firm would also be 
entitled to reimbursement for all out-of-pocket expenses. I would be entitled to receive my 
distributive share of the law firm’s compensation. 

[OPTION] 

It has been my experience that where I have been requested to serve as [EXECUTOR/TRUSTEE], 
the combination of my [EXECUTOR’S/TRUSTEE’S] fees and the legal fee charged by my law 
firm are less than the combination of [AN EXECUTOR’S/A TRUSTEE’S] fee charged by a bank or 
trust company and the legal fee charged by my firm. 

[OPTIONAL ADDITIONAL PARAGRAPHS] 

Waiver of Bond; Use of Exculpatory Language  

A [WILL/TRUST] may include language relieving the [EXECUTOR/TRUSTEE] from the normal 
obligation to post [AN EXECUTOR’S/A TRUSTEE’S] bond with the court for the faithful 
performance of his or her obligations as well as language absolving the [EXECUTOR/TRUSTEE] 
nominated in the [WILL/TRUST] from liability for actions not involving [GROSS NEGLIGENCE 

OR WILLFUL MISCONDUCT]1 For example, a [WILL/TRUST] may provide that the 
[EXECUTOR/TRUSTEE] is not to be charged with losses resulting from his or her action or 
inaction in the exercise of reasonable care, diligence, and prudence. 

Whether or not I am nominated, I normally include language that relieves the fiduciary from the 
obligation to post bond and that exonerates the fiduciary from liability for decisions made in the 
exercise of reasonable care, skill, diligence and prudence. Such provisions protect the fiduciary 
who disappoints the expectations of a beneficiary and relieves the [ESTATE/TRUST] of additional 
costs. 

CHOOSE ONE OF THE FOLLOWING]  
[ALTERNATIVE 1:] 

Where the [WILL/TRUST] nominates the lawyer who prepared the [WILL/TRUST] as 
[EXECUTOR/TRUSTEE], there is a potential conflict of interest for the lawyer incorporating into 
the [WILL/TRUST] language that relieves the lawyer from the obligation to post bond or which 
absolves the lawyer from liability for his or her own actions. 

[ALTERNATIVE 2:] 

In [WILLS/TRUSTS] where I am nominated to serve as [an executor/a trustee], I normally do not 
include any language that relieves the [EXECUTOR/TRUSTEE] of the obligation to post bond or 
                                                 
1 Consult local law for the actions that cannot be exculpated, as standards vary from jurisdiction to jurisdiction. 
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that exonerates the [EXECUTOR/TRUSTEE] from liability for decisions made as 
[EXECUTOR/TRUSTEE]. Absent such language, under the laws of this state, I [MAY/WOULD] 
be obliged to post a bond for the faithful performance of my duties as [EXECUTOR/TRUSTEE] 
and I am obliged to exercise the degree of care, skill, prudence, and diligence that a prudent person 
would use in the management of his or her own affairs. [NOTE: The “prudent person rule” differs 

from state-to-state. Be sure the rule is correctly stated for the jurisdiction in which the document 
is being drafted.] 

[FOR BOTH ALTERNATIVES] 

It is your choice whether or not to waive the requirements of [AN EXECUTOR’S/A TRUSTEE’S] 
bond and whether to include or exclude language exonerating me from liability as your 
[EXECUTOR/TRUSTEE]. Please advise me of your decision. 

ALTERNATIVE: Change of [EXECUTOR/TRUSTEE]  

It is quite common for a [WILL/TRUST] to grant to one or more individuals (usually beneficiaries) 
the right to remove [AN EXECUTOR/A TRUSTEE], with or without cause, and to appoint a 
successor. 

[OPTION 1] You have instructed me to include such a provision in your [WILL/TRUST]. OR 
[OPTION 2] You have instructed me not to include such a provision in your [WILL/TRUST]. 

Consulting Independent Counsel  

Because of the potential for a conflict of interest in my advising you with regard to these matters 
[AND THE INCLUSION OR EXCLUSION OF LANGUAGE RELIEVING ME OF ANY 

POTENTIAL LIABILITY], you may want to consider discussing these matters with another lawyer. 

[NOTE: Counsel should consider that an exoneration clause may not protect the scrivener fiduciary 
against liability under local law.] 

Nominating the Lawyer as [EXECUTOR/TRUSTEE]  

If, after considering these issues, you want to nominate me as your [EXECUTOR/TRUSTEE], I 
would like you to acknowledge and waive the potential conflicts of interest I have explained to 
you. Please review the statement of nomination below. After you have considered this decision 
carefully, I ask that you sign the consent that follows this letter to indicate your request that I serve 
as your [EXECUTOR/TRUSTEE]. Please return a signed copy of the consent to me. If you have 
any questions about anything discussed in this letter, please let me know. 

Sincerely, 

[LAWYER REQUESTED TO ACT AS FIDUCIARY] 
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Confirmation of Nomination 

We have voluntarily nominated [LAWYER] as [EXECUTOR/TRUSTEE] in our [WILLS/TRUST]. 
[HE/SHE] is also the lawyer who prepared the [WILLS/TRUST] for us. [HE/SHE] did not promote 
[HIMSELF/HERSELF] or consciously influence us in the decision to appoint [HIM/HER] as 
[EXECUTOR/TRUSTEE]. In addition, [HE/SHE] has disclosed to us the potential conflicts of 
interest that may arise as a result of [HIS/HER] serving as [EXECUTOR/TRUSTEE], as described 
above. 

We understand our estate plan will include provisions authorizing the compensation of the attorney 
not only as attorney but as [EXECUTOR/TRUSTEE]. 

We direct that our [WILLS/TRUSTS] (check the appropriate box for each statement): 

[ ] Include [ ] Not include language relieving our lawyer from the obligation to post a 

bond for the faithful performance of [HIS/HER] duties as [EXECUTOR/TRUSTEE] and 

[ ] Include [ ] Not include language absolving the lawyer as [EXECUTOR/TRUSTEE] 

from liability for losses resulting from decisions made in the exercise of reasonable care, diligence, 
and prudence. 

[ ] Include [ ] Not include language allowing the [BENEFICIARIES/CO-EXECUTORS/CO-

TRUSTEES] to remove the lawyer as [EXECUTOR/TRUSTEE] and to appoint someone else to 
serve in the lawyer’s place. 

 

Dated: _______________________________ 

 
_______________________________  _______________________________ 
Client 1      Client 2 
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CHAPTER 5. REPRESENTATION OF EXECUTORS AND 
TRUSTEES IN ADMINISTRATION MATTERS 

Introduction 

These forms illustrate specific issues that should be considered and addressed when the lawyer is 
about to undertake general representation of an executor, trustee, or other personal representative. 
The representation of guardians and conservators is discussed in Chapter 6. 
This section comprises two checklists and specific language for two corresponding engagement 
letters. The first set pertains to representation of an executor (or other designation such as personal 
representative), and the second set pertains to the representation of a trustee. Note that in some 
states there is court supervision of a trust (especially a testamentary trust), so that the estate 
administration letter and its references to the court should also be consulted. 
These letters are not designed to describe every situation in which lawyers represent personal 
representatives and Trustees and should be modified as appropriate for applicable state laws, rules 
of practice, and particular circumstances. 
 

References to the ACTEC Commentaries (Fifth Edition 2016): 

Each page number below refers to the first page of the ACTEC Commentaries for the subject in 
question. 

General Principles (re Scope of Representation), p. 36 
Multiple Fiduciaries, p. 36 
Communication with Beneficiaries of Fiduciary Estate, p. 36 
Lawyer May Not Make False or Misleading Statements, p. 38 
Disclosure of Acts or Omissions by Fiduciary Client, p. 38 
Representation of Client in Fiduciary, Not Individual, Capacity, p. 39 
General and Individual Representation Distinguished, p. 39 
Lawyer Should Not Attempt to Diminish Duties of Lawyer 
to Beneficiaries Without Notice to Them, p. 39 
Duties to Beneficiaries, p. 39 
Planning the Administration of a Fiduciary Estate, p. 57 
Advising Fiduciary Regarding Administration, p. 62 
Termination of Representation, p. 63 
Basis of Fees for Trusts and Estates Services, p. 66 
Implied Authorization to Disclose, p. 79 
Disclosures by Lawyer for Fiduciary, p. 81 
Disclosure of Fiduciary’s Commission of, or Intent to Commit, a Fraud or Crime, p. 81 
Conflicts of Interest May Preclude Multiple Representation, p. 104 
Designation of Scrivener as Attorney for Fiduciary, p. 107 
Representation of Fiduciary in Representative and Individual Capacities, p. 107 
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Prohibited Transactions, p. 128 
Organization as Client, p. 156 
Truthfulness in Statements to Others, p. 190 
Dealing with Unrepresented Person, p. 192 
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Supplemental Checklist for the Representation of Executors (or Other 

Personal/Representatives) in an Estate Administration 

(Refer also to the General Checklist on pages 4 through 8.) 
 

1. SERVICES TO BE PERFORMED FOR PROBATE ADMINISTRATION 
What services will the attorney perform in connection with the probate administration? Some of 
the services the attorney may wish to list for the client include the following. If there is a corporate 
or other professional fiduciary, the lawyer may simply indicate availability to perform such 
services as the executor or other personal representative may require from time to time. The duties 
may include: 

a) Prepare and complete all notices of appointment of the client as the executor or other 
personal representative and other notices with respect to creditors as are required by 
applicable State law and the rules of the probate court. 

b) Assist the client in preparing a complete inventory of all assets of any kind or nature 
that are subject to probate, and any non-probate assets such as life insurance, retirement 
benefits, and other assets, that may also be transferred or paid to the estate as a result 
of the decedent’s death. 

c) Help the client make a thorough search for all debts, obligations, and contingent 
liabilities of the estate in order to determine the financial condition of the estate and 
advise the client regarding other action that must be taken by the client to secure, 
reinvest, or protect the assets and provide for the discharge of liabilities. 

d) Prepare and complete interim accounts and reports to the Probate Court and the 
beneficiaries as may be required during the course of administration of the estate. 

e) Decide whether the lawyer or accountant will prepare tax returns required to be filed 
for the decedent or the estate or whether the responsibility for the preparation of those 
tax returns will be shared. These tax returns may include federal estate tax and 
generation-skipping transfer tax returns, any state inheritance tax return, any local or 
state property tax returns or reports, the basis reporting Form 8971, as well as federal 
and state fiduciary income tax returns, and a final income tax return for the decedent. 

f) Review and consider with the client any post-death planning, such as alternative asset 
valuation options, use of disclaimers, funding of trusts as provided for in the estate 
plan, timing the distribution of assets in a way that is beneficial to the estate and 
beneficiaries, and election of income tax benefits to the estate and beneficiaries. 

g) Plan for the payment of all death taxes and the source of funds to be used to pay any 
tax obligations, along with installment payments of taxes, if available. 

h) Prepare a plan of distribution of assets held in the estate, either outright or to separate 
continuing trusts for the beneficiaries. As part of the plan of distribution, particular 
attention must be paid to the disposition of tax-favored retirement accounts (IRAs, etc.), 
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as strict deadlines apply. 
i) Prepare all reports, notices, consents, receipts, and accountings for closing the estate 

and discharging the client as [executor/personal representative]. 
j) Counsel and advise on any related questions or matters arising out of the administration 

of the estate. 
2. COMMUNICATIONS WITH BENEFICIARIES 

a) Particular care must be taken with communications with the beneficiaries of the estate. 
Typically, the attorney represents the fiduciary of the estate (executor, personal 
representative, or administrator). However, beneficiaries often contact the attorney 
with questions or demands. Moreover, even if the attorney does not represent the 
beneficiaries, the attorney may nevertheless owe duties to those beneficiaries – at least 
to advise them of the course of administration, status of the matter, when they can 
expect distributions, and to seek their own tax advice regarding the distributions. What, 
if anything, do the laws of your jurisdiction say about the attorney’s duties to 

beneficiaries? 
b) Which questions from beneficiaries should be directed to the fiduciary to answer? 

Which should the lawyer handle? 
c) Should the lawyer send a letter to the beneficiaries informing them of the opening of 

the administration (this may be required by local probate rules) and explaining that the 
law firm does not represent any of the beneficiaries, that the firm’s services are being 

rendered to the estate and the client is the fiduciary? 
d) Does the lawyer wish to raise in the engagement letter the specter of a misbehaving 

executor and the lawyer’s rights either to make a noisy withdrawal and/or to give notice 

to the court and the beneficiaries? 
e) Note that the lawyer may need to enlist the cooperation of beneficiaries to file complete 

tax returns and reports. 
3. CO-FIDUCIARIES 

In the case of the estate where the administration is court-supervised, the lawyer should be 
able to represent the co-fiduciaries jointly, absent indications that differences exist between 
or among the co-fiduciaries. If multiple fiduciaries are acting, the attorney should make it 
clear from the outset what will happen if a dispute develops between or among them. The 
lawyer may wish to continue to represent one of them, or to have them both or all of them 
seek new counsel. The letter includes alternative provisions to consider in defining the 
lawyer’s role when there are multiple fiduciaries. Note that this letter is directed to 

fiduciaries who are formally appointed by the court. If someone not formally appointed is 
nevertheless performing duties, you will need to change the letter to indicate that is the 
situation. 
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Form of an Engagement Letter for Estate Administration 

(Sample in Word) 

 

(Date) 

Name and address 

Dear [NAME OF PERSONAL REPRESENTATIVE/EXECUTOR]: 

The purpose of this letter is to confirm our representation of you in connection with the petition or 
application to the court for you to act as [PERSONAL REPRESENTATIVE/EXECUTOR] of the 
[DECEDENT’S] Estate (and in that capacity if and when you are appointed) and to set forth the 
terms of our engagement. We appreciate your confidence and trust in engaging this firm as your 
lawyers. I will be primarily responsible for this representation, but other lawyers or paralegals will 
assist me. 

Summary of Services to be Performed For You as [PERSONAL 
REPRESENTATIVE/EXECUTOR]  

We will provide those services that are necessary and appropriate to petition or apply to the court 
to appoint you and, if you are appointed, to administer the estate under [NAME OF STATE] law, 
beginning with the [PETITION/APPLICATION] for probate and your appointment as [PERSONAL 

REPRESENTATIVE/EXECUTOR], and ending with any documents required to be filed with the 
court to close the estate. The normal services include the following 

[DESCRIBE NORMAL SERVICES, INCLUDING RESPONSIBILITY FOR NON-PROBATE  
ASSETS, CLIENT RESPONSIBILITIES, RESPONSIBILITIES FOR PREPARING  

INVENTORY AND ACCOUNTINGS, COMMUNICATION WITH BENEFICIARIES,  
PREPARATION OF TAX RETURNS, ETC. CHECKLIST CONTAINS SOME  

SUGGESTIONS.] 

If Additional Services are Necessary 

If there are other legal services that you wish us to perform for you as the representative of the 
estate, we should first consult one another and supplement this letter agreement before undertaking 
those tasks. If [DECEDENT] left a revocable trust, and you would like us to assist you with its 
administration or termination, we will provide a separate engagement letter regarding legal 
services for trust administration.1 

                                                 
1 The engagement letters may, of course, be combined. 
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Identification of the Client 

Please understand that we represent you only in your fiduciary capacity as [PERSONAL 

REPRESENTATIVE/EXECUTOR]. We do not represent individual beneficiaries of the estate, even 
though we will from time to time provide them with information about your administration of the 
estate. In appropriate circumstances, we may advise beneficiaries to obtain independent counsel, 
as we do not represent them. 

[OPTIONAL PROVISIONS where the executor is also a beneficiary:] 

Because you are a beneficiary of the estate, we cannot advocate for you to maximize your share. 
If there is a dispute with another beneficiary about your entitlements, we cannot represent you 
individually in that dispute, and you will have to seek your own independent counsel. 

OPTION 1: 

Apart from any legal requirement to notify the beneficiaries that the Will has been admitted to 
probate and the estate administration started, we consider it good practice to do so and to give each 
beneficiary a copy of the Will. When we do, we will make it clear that you, alone, as [PERSONAL 

REPRESENTATIVE/EXECUTOR], are our client. We usually keep the beneficiaries advised as the 
administration of the estate progresses, for example by furnishing copies of the inventory of estate 
assets as soon as you complete it (with our assistance as needed). We consider it the better practice 
that these letters come from you, but we will give you the form of letters that we suggest be sent 
and will assist you in complying with your duties to keep the beneficiaries informed. 

OPTION 2: 

As a part of our representation, we recommend complete and free disclosure to the estate’s 

beneficiaries of all information relating to the estate administration that we may receive from you 
in your capacity as [PERSONAL REPRESENTATIVE/EXECUTOR], unless you advise us there are 
good reasons not to make a disclosure. 

[NOTE: In many jurisdictions the attorney-client communications privilege might preclude this 
type of disclosure without the personal representative’s informed waiver. Refer to the law of the 
jurisdiction where the estate proceeding is pending.] 

[OPTION for use when more than one personal representative will be clients]  

Waiver of Potential Conflicts of Interest 

It is common for [PERSONAL REPRESENTATIVES/EXECUTORS] to employ the same law firm 
to assist them in administering an estate, as you have requested us to do. Please understand that, 
because we will represent you jointly, we must communicate with [BOTH/ALL] of you and receive 
instructions from [BOTH/ALL] of you. Accordingly, by agreeing to this form of representation, 

Challis_A0044

Challis_A0044



 81 

each of you authorizes us to disclose to the [OTHER/OTHERS] information that one of you shares 
with us or that we acquire from another source that is pertinent to the administration of the estate. 

We will not take any action or refrain from taking an action that affects the estate without the 
[OTHER’S/OTHERS’] knowledge and consent. Of course, anything one of you discusses with us 
is confidential, and will not be disclosed to third parties except as limited by the discussion above. 

If a conflict arises between you during the course of the estate’s administration or if you have a 

difference of opinion on any matter concerning the estate, we can point out the pros and cons of 
your respective positions. However, we cannot advocate one of your positions over the other. [Note 

that in some jurisdictions, it may be necessary to provide examples of potential conflicts.] By 
signing this letter, you waive any conflict of interest which may arise by virtue of the fact that we 
represent [BOTH/ALL] of you together. 

[Option 1: If an actual conflict arises, lawyer withdraws from representation of all Executors] If 
an actual conflict of interest arises [BETWEEN/AMONG] you that, in our judgment, makes it 
impossible for us to live up to our ethical obligations to [BOTH/ALL] of you, we will withdraw as 
your joint attorneys and advise each of you to seek other legal counsel. 

[Option 2: If an actual conflict arises, lawyer will continue to represent one Executor but not the 

others] If an actual conflict of interest arises [BETWEEN/AMONG] you that, in our judgment, 
makes it impossible for us to comply with our ethical obligations to [BOTH/ALL] of you, we will 
continue to represent [NAME OF PERSON LAWYER WILL CONTINUE TO REPRESENT], to the 
extent we may appropriately do so, and withdraw as legal counsel for the [OTHER/OTHERS] of 
you. Your signature below constitutes your consent to our continued future representation of 
[NAME OF PERSON LAWYER WILL CONTINUE TO REPRESENT] and each of you agrees not 
to seek to disqualify us from representing [HIM/HER] in the future. Notwithstanding this 
agreement, we may be required to withdraw or be disqualified from representing [NAME OF 

PERSON FIRM WISHES TO CONTINUE TO REPRESENT] after an actual conflict arises. 

Attorney-Client Communications.  

Any relationship between a lawyer and client is subject to Rules of Professional Conduct. In 
estates, ethical rules applicable to conflicts of interests and confidentiality are of special concern 
because of the close relationship of the parties. We cannot overemphasize the need for complete 
and full disclosure to us at all times of all your acts and doings in order to avoid potential problems 
that may arise. [Cite examples such as executor’s fees, personal property distributions or 

early/unequal distributions to one or more beneficiaries, beneficiary living in the decedent’s 

house, etc.] 

The attorney-client privilege generally applies to communications between us. The privilege 
encompasses more than confidentiality. It is also an evidence rule in the context of litigation that 
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prevents third parties from gaining access to our communications with you. However, there are 
exceptions to the attorney-client privilege. If a beneficiary, accountant, or financial planner is 
included in a meeting or phone call, or is copied on correspondence or email, then the attorney-
client privilege may be lost as to matters disclosed in that meeting or correspondence. As a result, 
the beneficiary or other third party may be forced to disclose the information in a court of law or 
otherwise in the context of litigation, or may use such information to his or her advantage. 

Please keep this in mind when asking us to share information with third parties or when you share 
information with others who are not part of our attorney-client relationship. 

[OPTIONAL PROVISION if you are in a jurisdiction where the “office” of the fiduciary holds the 

attorney- client privilege and successor fiduciaries succeed to the privilege:] 

Please also keep in mind that [NAME OF STATE] courts have determined that the “holder” of the 

attorney-client privilege is the “office” of the [EXECUTOR/PERSONAL REPRESENTATIVE]. 
This means if a successor to you is appointed and assumes your fiduciary responsibilities, that 
person will also succeed to the attorney-client privilege that exists between us. In other words, 
your successor would be entitled to require you or to require us to disclose to the successor all of 
the attorney-client communications between us. You can avoid this only by paying a different 
lawyer with your own personal funds for separate legal advice. As long as we are being paid from 
the estate, this caveat to the privileged nature of our communications exists. 

[ADDITIONAL OR ALTERNATIVE OPTIONAL PROVISION regarding the fiduciary exception 

to the attorney-client privilege which allows beneficiaries access to privileged information.] 

Under the laws of [NAME OF STATE], the fiduciary exception to the attorney-client privilege may 
apply to our communications. The fiduciary exception allows beneficiaries and their attorneys, in 
certain situations, access to our communications regarding the administration of the estate. For 
example, if litigation occurs in this case or you have a dispute with the beneficiaries, the court may 
require us to disclose to the beneficiaries certain information that otherwise would be privileged. 
It is important that you be aware of the fiduciary exception and its possible ramifications during 
this administration. 

Generally, communications made via fax, e-mail, computer transmission or cellular phone are not 
as secure from inadvertent disclosure to others. Unless you tell us otherwise, you acknowledge 
that by furnishing us with an e-mail address or cell phone or fax number, you authorize us to 
communicate with you using these modes of communication notwithstanding the inherent 
confidentiality risks. By giving us an email address to use to communicate with you, you are 
indicating to us that your email is secure, that you do not use your employer’s server to receive 

communications from us (as doing so would violate the confidentiality of our communications), 
and that we have your permission to use the address which you are satisfied is confidential. 
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Exception to Rule of Confidentiality.  

[OPTIONAL PROVISION, notice to the beneficiaries of the fiduciary’s inappropriate action or 

inaction:] As a condition of this representation, we require that, notwithstanding normal rules of 
confidentiality, you authorize us to notify the probate court and beneficiaries of the estate, as the 
case may be, of any actions or omissions on your part that have a material effect on their interests 
in the estate, including acts or omissions that may constitute negligence, bad faith, or breach of 
your fiduciary duties. 

[NOTE: In many jurisdictions the attorney-client communications privilege might preclude 
this type of disclosure, even to the court. Refer to the law of the jurisdiction where the 
estate proceeding is pending.] 

No Guarantee of Favorable Outcome 

Although [DECEDENT’S] estate plan may have been designed to achieve certain goals, such as 
tax savings, we cannot guarantee that the Will you offer for probate will be admitted to probate, 
that you will be appointed as Executor, or that third parties will not attack the Will or transfers 
made under it. A party with legal standing can object to your appointment, or to the Will’s 

admission to probate, or may offer another Will for admission to probate. You agree that if the 
court does not admit the Will to probate, or you are not appointed, or if disputes arise and our fees 
are disallowed by the court, you nevertheless will be personally responsible for payment of our 
fees and costs, rather than the estate. [Consult local rules. In some jurisdictions the lawyer may 

not be able to accept fees that are disallowed by the court.] 

Fees and Billing 

[DESCRIBE ARRANGEMENTS PERTAINING TO FEES, COSTS, RETAINERS, 
BILLING, ETC. 

[OPTIONAL PROVISION for use if the firm conducting the probate administration drafted the 

estate planning documents and if the jurisdiction allows drafting attorneys to be paid their hourly 

rates for testimony in a Will or Trust contest.] 

You agree that if a member of or person rendering services to our firm is deposed, called to testify 
or required to respond to discovery in the context of legal proceedings concerning any aspect of 
Decedent’s estate plan, we will be compensated for that person’s services at his or her hourly rate 

to clients at the time of the deposition, other testimony or other discovery. You also agree that we 
will be entitled to full reimbursement for costs incurred in connection with the production of 
documents in response to subpoenas and demands for the production of documents issued in any 
legal proceedings. 
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Optional: If persons outside your firm might be hired, for example in connection with an estate 

tax return: 

Sometimes it is necessary to hire other persons to provide services for you, such as accounting or 
appraisal firms. Their work may be protected from disclosure to third parties to a greater extent if 
we (rather than you) request their services, and so we may hire them. However, you (or the estate) 
will be responsible for paying their fees and expenses, whether paid directly to them or by 
reimbursing us. 

Our Policies Concerning Client Files 

You agree that we have the right to destroy the client file we create for you [NUMBER] years after 
we cease to actively represent you (i.e., after we last perform legal services for you). Your “client 

file” consists of all paper and electronic copies of the probate file (which is also generally available 
from the court), documents sent to us by you or third parties (such as deeds, beneficiary 
designations and statements from financial institutions), correspondence and other written 
communications between us and others that pertain to the estate. You agree that all other pertinent 
materials (such as our notes and internal memoranda) are proprietary to us and not part of your 
client file. 

Before destroying your client file, we will attempt to contact you to make arrangements to deliver 
the file contents to you. If we are unable to contact you at the most recent address contained in our 
file, then, subject to applicable law, we may destroy your file without further notice. It will be your 
responsibility to notify us of any change in your address and other contact information. 

[OPTION for use when more than one personal representative will be clients] 

Following the conclusion or termination of our representation of you, if one or [BOTH/ALL] of 
you request your client file or any original documents in our possession and you are unable to 
agree on which of you is entitled to the file, we may petition the court to make that determination, 
and you agree to be responsible for the costs of our doing that. If you agree that your file or any 
original documents will be sent to one of you (or that party’s legal counsel) and copies will be sent 

to the [OTHER/OTHERS] (or the [OTHER’S/OTHERS’] legal counsel), then you agree to 
reimburse us for the reasonable costs of preparing those copies and delivering them. 

Termination of Engagement 

You may terminate this engagement at any time by notice in writing to us. If we receive notice of 
termination from you, we will promptly cease providing any service to you, subject to court 
approval of our withdrawal as may be necessary. You will be responsible for paying for our 
services rendered up to the time we receive such notice and for additional reasonable services that 
we provide after that in connection with the transfer of responsibility for the matters to other 
counsel. 
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We may terminate this engagement by giving you written notice. If we send you notice of 
termination, you will be responsible for paying for our services rendered up to the time we 
terminate our engagement, and for reasonable services that we provide to transfer responsibility 
for the matter to your new counsel. However, whether you terminate or we terminate the 
representation, if we represent you in court proceedings and prior court approval is needed in order 
for us to cease rendering legal services, we will continue to render legal services to you until such 
time as the court determines that we may cease rendering services. 

Conclusion of Representation 

After the probate administration is closed and you are discharged as the [PERSONAL 

REPRESENTATIVE/EXECUTOR], our engagement will be concluded. Of course, we will be 
happy to provide additional or continuing services. Unless we mutually agree in writing to those 
services, however, we will have no further responsibility to you or to the estate with respect to 
future or ongoing legal issues, nor will we have a duty to notify you of changes in the laws. 

If you have any questions about anything discussed in this letter, please let us know. In addition, 
you should feel free to consult with another lawyer about the effect of signing this letter. 

If you approve this arrangement, please sign the approval copy of this letter and return it in the 
envelope provided. 

We welcome and look forward to serving you. 

Yours very truly, 

[NAME OF ATTORNEY IN CHARGE] 

[I/WE] have reviewed, understand, and agree to the provisions set out in the representation letter 
referred to above, including those provisions dealing with [CONFLICT DISCLOSURE AND] 
confidentiality of communications. [I/WE] further agree to the provisions in this letter regarding 
disclosures to the court or others as under the circumstances herein. [I/WE] further acknowledge 
receiving and reviewing the informational material provided with this letter, including your fee 
and billing information. At this time, [I/WE] wish to use your services to go forward with the 
petition to the court and, if [I AM/WE ARE] appointed as [EXECUTOR(S)/PERSONAL 

REPRESENTATIVE(S)], with the estate administration. 

Dated: _________________________ _______________________________  
(Client 1)       

 

_______________________________  
(Client 2)       
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Supplemental Checklist for the Representation of Trustees in a Trust  

Administration 

(Refer also to the General Checklist on pages 4 through 8.) 

 

1. SERVICES TO BE PERFORMED FOR TRUST ADMINISTRATION 

What services will the attorney perform in connection with the trust administration? The lawyer 
may wish to list some of the services the lawyer will perform. If there is a corporate or other 
professional fiduciary, the lawyer may simply indicate availability to perform those services the 
trustee may require from time to time. The duties may include: 

a) Prepare and complete a trust certification, acceptance of office, and other documentation 
for third parties to explain that the client is the Trustee or Co-Trustee (following the death 
of the Trustor or Settlor). That documentation should assist the Trustee in collecting the 
assets of the trust or changing the identity of the Trustee on existing trust accounts. 

b) If required by local law, prepare and serve a notification to the persons entitled to it (e.g., 
heirs and beneficiaries) to notify them of the Trustor’s or Settlor’s death, their entitlement 

to the trust terms and/or the statute of limitations for filing a trust contest. 

c) Assist the client in determining if a probate (or another court proceeding to transfer title of 
assets held in the name of a deceased Trustor or Settlor) will be required. 

d) Assist the client in preparing a complete inventory of the trust assets, and additional assets 
that may be passing outside of the trust (such as life insurance, retirement benefits, and 
other assets), that may also be transferred or paid to the trust as a result of the death of the 
Settlor or Trustor. 

e) Help the client make a thorough search for all debts, obligations, and contingent liabilities 
of the decedent in order to determine the financial condition of the trust estate and advise 
the client regarding other action that must be taken by the client to secure, reinvest, or 
protect the assets and provide for the discharge of liabilities. 

f) Prepare and complete such interim accounts and reports to the beneficiaries as may be 
necessary or advisable during the course of administration of the trust estate. 

g) Decide whether the lawyer or accountant will prepare tax returns required to be filed for 
the Trustor, Settlor or trust or whether the responsibility for the preparation of those tax 
returns will be shared. These tax returns include federal estate tax and generation-skipping 
transfer tax returns, any state inheritance tax return, any local or state property tax returns 
or reports, the basis reporting Form 8971, as well as federal and state fiduciary income tax 
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returns, and a final income tax return for the deceased Trustor or Settlor. 

h) Review and consider with the client any post-death planning, such as alternative asset 
valuation options, use of disclaimers, funding of gifts and subtrusts as provided for in the 
trust, timing the distribution of assets in a way that is beneficial to the trust and 
beneficiaries, and election of income tax benefits for the trust and beneficiaries. 

i) Plan for the payment of all death taxes and the source of funds to be used in payment of 
any tax obligations, along with installment payments of taxes, if available. 

j) Prepare a plan of distribution of assets held in the trust, either outright or to separate 
continuing trusts for the beneficiaries. As part of the plan of distribution, particular 
attention must be paid to the disposition of tax-favored retirement accounts (IRAs, etc.), as 
strict deadlines apply. 

k) Prepare all reports, consents, receipts, and accountings for closing the master trust and 
releasing the client as Trustee. 

l) Counsel and advise on any related questions or matters arising out of the administration of 
the trust. 

2. COMMUNICATIONS WITH BENEFICIARIES 

a) Particular care must be taken with communications with the trust beneficiaries. 
Typically, the attorney represents the trustee only. However, beneficiaries often contact 
the attorney with questions or demands. Moreover, even if the attorney does not 
represent the beneficiaries, the attorney may nevertheless owe duties to those 
beneficiaries – at least to advise them of the course of trust administration, status of the 
matter, when they can expect distributions, and to seek their own tax advice regarding 
the distributions. What, if anything, do the laws of your jurisdiction say about the 
attorney’s duties to beneficiaries? 

b) Which questions from beneficiaries should be directed to the trustee to answer? Which 
should the attorney handle? 

c) Should the lawyer send a letter to the beneficiaries informing them of the trust 
administration, and explaining that the law firm does not represent any of the 
beneficiaries, that the firm’s services are being rendered to the trust and that the client 
is the Trustee? 

d) Does the lawyer wish to raise the specter of a misbehaving trustee and the attorney’s 

rights either to make a noisy withdrawal and/or to give notice to the court and the 
beneficiaries? 

e) Note that the lawyer may need the cooperation of the beneficiaries in filing complete 
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tax returns and reports. 

f) Trusts are private documents, but some disclosure of trust terms may be necessary or 
advisable. Consider if the beneficiary who is receiving only a specific gift should be 
given the entire trust or only the portion(s) pertaining to that beneficiary. Some 
jurisdictions require a specific legal notice to be served on heirs and beneficiaries 
following the death of a Trustor or Settlor. 

3. CO-FIDUCIARIES 

In the case of a trust (if unanimous action is required to bind the trust), the lawyer should be able 
to represent the co-trustees, absent indications that differences exist between or among them. If 
multiple trustees are acting, the attorney should make it clear from the outset what will happen if 
a dispute develops between or among them. The lawyer may wish to continue to represent one of 
them, or to have them both or all of them seek new counsel. Alternative provisions to consider in 
defining the lawyer’s role when there are multiple fiduciaries are included in the letter. If someone 
who is not a trustee or who is a special or independent trustee is performing certain duties, the 
lawyer will need to change the letter to indicate that. 
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Form of an Engagement Letter for Trust Administration 

(Sample in Word) 

 

(Date) 

Trustee name and address 

Dear [NAME OF TRUSTEE]: 

The purpose of this letter is to confirm our representation of you as Trustee of the trust created by 
[DECEDENT], and to set forth the terms of our engagement. 

We appreciate your confidence and trust in engaging this firm as your lawyers. I will be primarily 
responsible for this representation, but other lawyers or paralegals will assist me. 

Summary of Services to be Performed For You as Trustee 

We will provide those services that are necessary and appropriate to administer the trust under 
[NAME OF STATE] law. The normal services include the following: 

[DESCRIBE NORMAL SERVICES, INCLUDING RESPONSIBILITY FOR NON-TRUST 
ASSETS, CLIENT RESPONSIBILITIES, RESPONSIBILITIES FOR PREPARING  

INVENTORY AND ACCOUNTINGS, COMMUNICATION WITH BENEFICIARIES,  
PREPARATION OF TAX RETURNS, ETC.  

CHECKLIST CONTAINS SOME SUGGESTIONS.] 

[OPTIONAL:] 

We will also advise you of your powers and responsibilities with respect to trust investments, but 
cannot provide investment advice as such. 

If Additional Services are Necessary 

If there are other legal services that you wish us to perform for you as Trustee, we should first 
consult one another and supplement this letter agreement before undertaking those tasks. If a 
probate of [DECEDENT]’s estate becomes necessary and you would like us to assist you with it, 

we will provide a separate engagement letter regarding legal services for the probate 
administration. 

Identification of the Client 

Please understand that we represent you only in your fiduciary capacity as Trustee. We do not 
represent individual trust beneficiaries, even though we will from time to time provide them with 
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information about your administration of the trust. In appropriate circumstances, we may advise 
beneficiaries to obtain independent counsel, as we do not represent them. 

[OPTIONAL PROVISION where the trustee is also a beneficiary:] 

Because you are a beneficiary of the trust, we cannot advocate for you to maximize your share. If 
there is a dispute with another beneficiary about your entitlements, we cannot represent you 
individually in that dispute, and you will have to seek your own independent counsel. 

OPTION 1: 

Apart from any legal requirement to notify the beneficiaries that the trust is being administered 
and give them basic information about the course of that administration, we consider it good 
practice to do so. That being said, the trust is a private document and you need to consider which 
beneficiaries are entitled to a copy of the trust and which should be given only limited information 
(usually, these are beneficiaries who do not share in the remainder or residue of the trust). If we 
do contact the beneficiaries, we will make it clear that you, alone, as Trustee, are our client. We 
usually keep the beneficiaries advised as the trust administration progresses, for example by 
furnishing copies of the inventory of trust assets as soon as you complete it (with our assistance as 
needed). We consider it the better practice that these letters come from you as Trustee, but we will 
give you the form of letters that we suggest be sent and will assist you in complying with your 
duties to keep the beneficiaries informed. 

OPTION 2: 

As a part of our representation, we recommend complete and free disclosure to the trust’s 

beneficiaries of all information relating to the trust administration that we may receive from you 
in your capacity as Trustee, unless you advise us there are good reasons not to make a disclosure. 

[NOTE: In many jurisdictions the attorney-client communications privilege might preclude this 
type of disclosure without the Trustee’s informed waiver. Reference should be made to the law of 
the jurisdiction where the trust is being administered.] 

[OPTION for use when you are representing more than one trustee.]  

Waiver of Potential Conflicts of Interest.  

It is common for co-Trustees to employ the same law firm to assist them in administering a trust, 
as you have requested us to do. Please understand that, because we will represent you jointly, we 
must communicate with [BOTH/ALL] of you and receive instructions from [BOTH/ALL] of you. 
Accordingly, by agreeing to this form of representation, each of you authorizes us to disclose to 
the [OTHER/OTHERS] information that one of you shares with us or that we acquire from another 
source that is pertinent to the administration of the trust. 
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We will not take any action or refrain from taking an action that affects the trust without the 
[OTHER’S/OTHERS’] knowledge and consent. Of course, anything one of you discusses with us 
is confidential, and will not be disclosed to third parties except as limited by the discussion above. 

If a conflict arises between you during the course of the trust administration or if you have a 
difference of opinion on any matter concerning the trust, we can point out the pros and cons of 
your respective positions. However, we cannot advocate one of your positions over the 
[OTHER/OTHERS]. [Note that in some jurisdictions, it may be necessary to provide examples of 

potential conflicts.] By signing this letter, you waive any conflict of interest which may arise by 
virtue of the fact that we represent [BOTH/ALL] of you together. 

[Option 1: If an actual conflict arises, lawyer withdraws from representation of all trustees] 

If an actual conflict of interest arises [BETWEEN/AMONG] you that, in our judgment, makes it 
impossible for us to live up to our ethical obligations to [BOTH/ALL] of you, we will withdraw as 
your joint attorneys and advise each of you to seek other legal counsel. 

[Option 2: If an actual conflict arises, lawyer will continue to represent one trustee but not the 

others] 

If an actual conflict of interest arises [BETWEEN/AMONG] you that, in our judgment, makes it 
impossible for us to live up to our ethical obligations to [BOTH/ALL] of you, we will continue to 
represent [NAME OF PERSON LAWYER WILL CONTINUE TO REPRESENT], to the extent we 
may appropriately do so, and withdraw as legal counsel for the [OTHER/OTHERS] of you. Your 
signature below constitutes your consent to our continued future representation of [NAME OF 

PERSON LAWYER WILL CONTINUE TO REPRESENT] and each of you agrees not to seek to 
disqualify us from representing [HIM/HER] in the future. Notwithstanding this agreement, we may 
be required to withdraw or be disqualified from representing [NAME OF PERSON FIRM WISHES 

TO CONTINUE TO REPRESENT] after an actual conflict arises. 

Attorney-Client Communications.  

Any relationship between a lawyer and client is subject to Rules of Professional Conduct. In trusts, 
ethical rules applicable to conflicts of interests and confidentiality are of special concern because 
of the close relationship of the parties. We cannot overemphasize the need for complete and full 
disclosure to us at all times of all your acts and doings in order to avoid potential problems that 
may arise. [CITE EXAMPLES SUCH AS TRUSTEE’S FEES, PERSONAL PROPERTY 

DISTRIBUTIONS OR EARLY/UNEQUAL DISTRIBUTIONS TO ONE OR MORE 

BENEFICIARIES, BENEFICIARY LIVING IN THE DECEDENT’S HOUSE WHICH IS TITLED 

IN THE TRUST, ETC.] 

The attorney-client privilege generally applies to communications between us. The privilege 
encompasses more than confidentiality. It is also an evidence rule in the context of litigation that 
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prevents third parties from gaining access to our communications with you. However, there are 
exceptions to the attorney-client privilege. If a beneficiary, accountant, or financial planner is 
included in a meeting or phone call, or is copied on correspondence or email, then the attorney-
client privilege may be lost as to matters disclosed in that meeting or correspondence. As a result, 
the beneficiary or other third party may be forced to disclose the information in a court of law or 
otherwise in the context of litigation, or may use that information to his or her advantage. Please 
keep this in mind when asking us to share information with third parties or when you share 
information with others who are not part of our attorney-client relationship. That is why, as 
indicated above, we prefer that communications with beneficiaries originate with you. 

[OPTIONAL PROVISION if you are in a jurisdiction where the “office” of the fiduciary holds the 

attorney- client privilege and successor fiduciaries succeed to the privilege:] 

Please also keep in mind that [NAME OF STATE] courts have determined that the “holder” of the 

attorney-client privilege is the “office” of the Trustee. This means if a successor to you is appointed 
and assumes your fiduciary responsibilities, that person will also succeed to the attorney-client 
privilege that exists between us. In other words, your successor would be entitled to require you 
or to require us to disclose to the successor all of the attorney-client communications between us. 
You can avoid this only by paying a different lawyer with your own personal funds for separate 
legal advice. As long as we are being paid from the trust, this caveat to the privileged nature of our 
communications exists. 

[ADDITIONAL OR ALTERNATIVE OPTIONAL PROVISION regarding the fiduciary exception 

to the attorney-client privilege which allows beneficiaries access to privileged information.] 

Under the laws of [NAME OF STATE], the fiduciary exception to the attorney-client privilege may 
apply to our communications. The fiduciary exception allows beneficiaries and their attorneys, in 
certain situations, access to our communications regarding the administration of the trust. For 
example, if litigation occurs in this case or you have a dispute with the beneficiaries, the court may 
require us to disclose to the beneficiaries certain information that otherwise would be privileged. 
It is important that you be aware of the fiduciary exception and its possible ramifications during 
this administration. 

Generally, communications made via fax, e-mail, computer transmission or cellular phone are not 
as secure from inadvertent disclosure to others. Unless you tell us otherwise, you acknowledge 
that by furnishing us with an e-mail address or cell phone or fax number, you authorize us to 
communicate with you using these modes of communication notwithstanding the inherent 
confidentiality risks. By giving us an email address to use to communicate with you, you are 
indicating to us that your email is secure, that you do not use your employer’s server to receive 

communications from us (as doing so would violate the confidentiality of our communications), 
and that we have your permission to use the address which you are satisfied is confidential. 
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Exception to Confidentiality.  

[OPTIONAL PROVISION, notice to the beneficiaries of the fiduciary’s inappropriate action or 

inaction:] 

As a condition of this representation, we require that, notwithstanding normal rules of 
confidentiality, you authorize us to notify the beneficiaries of the trust of any actions or omissions 
on your part that have a material effect on their interests in the trust, including acts or omissions 
that may constitute negligence, bad faith, or breach of your duties as Trustee. 

[NOTE: In many jurisdictions the attorney-client communications privilege might preclude 
this type of disclosure. Reference should be made to the law of the jurisdiction where the 
trust is being administered.] 

No Guarantee of Favorable Outcome 

Although [DECEDENT]’s trust may have been designed to achieve certain goals, such as tax 

savings, we cannot guarantee that third parties will not attack the trust or transfers made under it. 
A party with legal standing – such as a trust beneficiary – can object to your actions as Trustee. If 
any objections are successful and a court determines that the trust cannot pay our fees, you agree 
you nevertheless will be personally responsible for payment of our fees and costs, rather than the 
trust. [Consult local rules. In some jurisdictions, the lawyer may not be able to accept fees that are 
disallowed by the court.] 

Fees and Billing 

[DESCRIBE ARRANGEMENTS PERTAINING TO FEES, COSTS, RETAINERS, BILLING, 
ETC.] 

[OPTIONAL PROVISION for use if the firm conducting the trust administration drafted the estate 

planning documents and if the jurisdiction allows drafting attorneys to be paid their hourly rates 

for testimony in a Will or Trust contest.] 

You agree that if a member of or person rendering services to our firm is deposed, called to testify 
or required to respond to discovery in the context of legal proceedings concerning any aspect of 
[Decedent]’s estate plan, we will be compensated for that person’s services at his or her hourly 

rate to clients at the time of the deposition, other testimony or other discovery. You also agree that 
we will be entitled to full reimbursement for costs incurred in connection with the production of 
documents in response to subpoenas and demands for the production of documents issued in any 
such legal proceedings. 

[Optional: If persons outside your firm might be hired, for example in connection with an estate 

tax return:] 
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Sometimes it is necessary to hire other persons to provide services for you, such as accounting or 
appraisal firms. Their work may be protected from disclosure to third parties to a greater extent if 
we (rather than you) request their services, and so we may hire them. However, you and the trust 
will be responsible for paying their fees and expenses, whether paid directly to them or to us in 
reimbursement. 

Our Policies Concerning Client Files 

You agree that we have the right to destroy the client file we create for you [NUMBER] years after 
we cease to actively represent you (i.e., after we last perform legal services for you). Your “client 

file” consists of all paper and electronic copies of the trust administration file, documents sent to 

us by you or third parties (such as deeds, beneficiary designations and statements from financial 
institutions), correspondence and other written communications between us and others that pertain 
to the trust. You agree that all other pertinent materials (such as our notes and internal memoranda) 
are proprietary to us and not part of your client file. 

Before destroying your client file, we will attempt to contact you to make arrangements to deliver 
the file contents to you. If we are unable to contact you at the most recent address contained in our 
file, then, subject to applicable law, we may destroy your file without further notice. It will be your 
responsibility to notify us of any change in your address and other contact information. 

[OPTION for use when more than one trustee will be clients] 

Following the conclusion or termination of our representation of you, if one or [BOTH/ALL] of 
you request your client file or any original documents in our possession and you are unable to 
agree on which of you is entitled to the file, we may petition the court with jurisdiction over the 
trust to make that determination, and you agree to be responsible for the costs of our doing that. If 
you agree that your file or any such original documents will be sent to one of you (or that party’s 

legal counsel) and copies will be sent to the [OTHER/OTHERS] (or the [OTHER’S/OTHERS’] 
legal counsel), then you agree to reimburse us for the reasonable costs of preparing those copies 
and delivering them. 

Termination of Engagement 

You may terminate this engagement at any time by notice in writing to us. If we receive notice of 
termination from you, we will promptly cease providing any service to you as Trustee. You will 
be responsible for paying for our services rendered up to the time we receive such notice and for 
additional reasonable services that we provide after that in connection with the transfer of 
responsibility for the trust administration to other counsel. 

We may terminate this engagement by giving you written notice. If we send you notice of 
termination, you will be responsible for paying for our services rendered up to the time we 
terminate our engagement, and for reasonable services that we provide to transfer responsibility 
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for the matter to your new counsel. However, whether you terminate or we terminate the 
representation, if we represent you in court proceedings and prior court approval is needed in order 
for us to cease rendering legal services, we will continue to render legal services to you until such 
time as the court determines that we may cease rendering services. 

Conclusion of Representation  

After the [trust is terminated (except for the distribution of assets held in reserve/separate trusts 
created under [DECEDENT]’s trust have been funded], our engagement will be concluded. Of 

course, we will be happy to provide additional or continuing services. Unless arrangements are 
made for such services and agreed upon in writing, however, we will have no further responsibility 
to you or to the trust with any future or ongoing legal issues nor will we have a duty to notify you 
of changes in the laws. 

If you have any questions about anything discussed in this letter, please let us know. In addition, 
you should feel free to consult with another lawyer about the effect of signing this letter. 

If you approve this arrangement, please sign the approval copy of this letter and return it in the 
envelope provided. 

We welcome and look forward to serving you. 

Yours very truly, 

 

[NAME OF ATTORNEY IN CHARGE] 

[I/WE] have reviewed, understand, and agree to the provisions set out in the representation letter 
referred to above, including those provisions dealing with [CONFLICT DISCLOSURE AND] 
confidentiality of communications. [I/WE] further agree to the provisions in this letter regarding 
disclosures to the beneficiaries or their legal representatives under the circumstances described 
herein. Further, [I/WE] acknowledge receiving and reviewing the informational material provided 
with this letter, including your fee and billing information. At this time, [I/WE] wish to use your 
services to go forward with the trust administration. 

Dated: _________________________ _______________________________  
(Client 1)       

 

_______________________________  
(Client 2)      
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CHAPTER 7. PROBATE LITIGATION 

Introduction 

 

These forms illustrate specific issues that should be addressed when the lawyer is about to 
undertake the representation of a beneficiary or fiduciary in probate litigation. The first letter is for 
use when one or more beneficiaries will be represented. The second is for use when a fiduciary 
(e.g., an executor, administrator, or trustee) will be represented in connection with litigation 
involving an estate or trust). 

These letters are not designed to describe every situation in which lawyers represent beneficiaries 
or fiduciaries in the context of probate litigation and should be modified as appropriate for 
applicable state laws, rules of practice, and particular circumstances. 

References to the ACTEC Commentaries (Fifth Edition 2016): 

Each page number below refers to the first page of the ACTEC Commentaries for the subject in 
question. 

General Principles (re Scope of Representation), p. 36 
Representation of Client in Fiduciary, Not Individual, Capacity, p. 39 
General and Individual Representation Distinguished, p. 39 
Advising Fiduciary Regarding Administration, p. 62 
Termination of Representation, p. 63 
Basis of Fees for Trusts and Estates Services, p. 66 
Representation of Fiduciary in Representative and Individual Capacities, p. 107 
Special Rules in Litigation and Other Court Proceedings, p. 175 
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Supplemental Checklist for Probate Litigation  
(Refer also to the General Checklist on pages 4 through 8.) 

1. ISSUES THE LAWYER SHOULD CONSIDER BEFORE ACCEPTING THE 
REPRESENTATION 

a) Describe the nature and consequences of any limitations on the scope of the representation 
and obtain the clients’ consent to such limitations (e.g., retained to try to resolve case 

without litigation, retained to handle litigation but not related estate administration or trust 
administration, retained to handle part of larger litigation such as tax aspects, retained to 
address issues under one state’s laws but not another, litigation does/does not include 

appellate work, etc.). 

b) The lawyer must consider carefully the fundamental differences between representing a 
beneficiary and representing a fiduciary in probate litigation and make clear which form of 
representation is being undertaken, specifying the conditions of such representation, 
including the extent, if any, to which reimbursement of the lawyer’s fees may be sought 
from the assets of the estate or trust. 

c) When beneficiaries are represented, what do the clients expect the “style” of the 

representation to be (e.g., desire to try to preserve family relationships to the extent possible 
versus a desire to wage all-out war, “no matter the cost”)? 

d) If one or more fiduciaries are represented do they realize that they (a) cannot wage an all-
out war against the beneficiaries, (b) have to be fair and impartial to all beneficiaries, and 
(c) may still have to defend the Will or Trust? 

e) If appropriate, describe conflicts of interest that may arise if the lawyer is to be paid on a 
contingent (including partially contingent) fee basis. 

2. IDENTIFY THE CLIENT. 

a) Is the client a fiduciary involved in the matter? If so, is the lawyer representing the fiduciary 
in that person’s individual or representative capacity? 

b) Is the client a beneficiary (but not a fiduciary) of an estate or trust in the matter? 

c) If the client is a fiduciary and a beneficiary and the lawyer determines that he or she is able 
(under applicable law and rules of practice) to represent the client in both capacities explain 
the consequences of the dual representation. 

d) If and when an actual conflict arises, it is imperative that another letter be sent to the clients 
informing them that an actual conflict has arisen and who will be represented going 
forward. See Chapter 9. 
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3. EXPLAIN HOW CONFIDENTIAL INFORMATION WILL BE HANDLED. 

a) Explain ramifications of any of the clients revealing tactics, research and other information 
with parties on the “other” side or sides of a dispute and possible agreement among joint 

clients about “leaking” information. 

b) As appropriate, explain effects of a joint defense or plaintiffs’ agreement on confidentiality 

among co-parties (e.g. communications are confidential as to all others but not as among 
co-parties). 
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Form of an Engagement Letter for the Representation of One or More 

Fiduciaries in Litigation Matters 

(Sample in Word) 
 
[Date] 

[Name(s) and Address(es)] 

Subject: Representation of Fiduciary in Litigation Matter 

Dear [Client(s)]: 

Thank you for asking that our firm, [NAME OF FIRM], represent you in your fiduciary capacity 
as [TYPE OF FIDUCIARY] in connection with [DESCRIBE LITIGATION] (the “Litigation”) 

involving the [IDENTIFY ESTATE, TRUST, ETC.]. This will confirm the terms of our agreement 
to represent you in that capacity. The legal services to be rendered consist of the following: 
[DESCRIBE SERVICES TO BE RENDERED]. Should we agree to represent you in another matter 
in your capacity as [TYPE OF FIDUCIARY] involving [IDENTIFY ESTATE, TRUST, ETC.], the 
terms of this letter agreement shall govern such additional or future representation unless we enter 
into a different written agreement with respect to that matter. 

Fees for Legal Services. We will bill you, in your capacity as [TYPE OF FIDUCIARY], for our 
legal services and costs in the following manner: [DESCRIBE ARRANGEMENTS PERTAINING 

TO FEES, COSTS, RETAINERS, BILLING, ETC. BE CLEAR WHO, E.G., THE TRUST OR 

ESTATE OR THE CLIENT PERSONALLY, WILL BE RESPONSIBLE FOR THE FEES. IF THERE 

IS A LEGAL IMPEDIMENT TO THE CLIENT PAYING FEES WITHOUT PRIOR COURT 

APPROVAL, BE SURE TO INDICATE THAT IN THE ENGAGEMENT AGREEMENT. IT IS 

ADVISABLE TO SEND INFORMATIONAL “BILLS” TO THE CLIENT TO KEEP THE CLIENT 

APPRISED OF THE FEES INCURRED, EVEN IF THE CLIENT MAY NOT PAY THE BILLS 

UNTIL A COURT ORDER PERMITS IT.]. 

[IF REPRESENTING MORE THAN ONE FIDUCIARY IN THE MATTER] 

Waiver of Potential Conflicts of Interest. Our joint representation of [NAMES OF CLIENTS] (“the 

Clients”) in the Litigation is undertaken on the understanding that neither [NONE] of the Clients 
now perceives any actual conflict of interest in such joint representation. However, since you may 
not always perceive matters in the same way and because your interests may vary, it is possible 
that a conflict of interest now exists or may arise. Examples of such potential conflicts of interest 
include, but are not limited to, the following: 

1) One or more of the Clients may differ on litigation strategy. 

2) One or more of the Clients could, at some point, seek contribution or indemnity from one 
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of the other Clients for any claims arising out of the Litigation. We will not advise or 
represent any of the Clients in connection with any claim for contribution or indemnity that 
Client may have against any of the other Clients.  

3) One or more of the Clients could be the subject of claims, or may wish to assert claims, 
arising out of the subject matter of the Litigation, including claims against one another. Of 
course we could not represent [EITHER/ANY] of you in that regard. 

The law is complex, especially as applied to actual facts and circumstances, and the factual 
circumstances also may be complicated. Therefore, as a practical matter it is not possible to 
anticipate and describe, or to advise each of you about, all potential conflicts of interest between 
or among you, about the pros and cons of any particular item from the point of view of each of 
you, or of the adverse effects of those conflicts upon our representation of any one or more of you. 
[Note that in some jurisdictions it may be necessary to provide examples of potential conflicts.] 
Although joint representation may result in tactical advantage, convenience, efficiency or reduced 
legal expense, joint representation also has the following disadvantages that you must 
acknowledge and accept as a condition of our engagement: 

1) Joint representation may result in less aggressive assertion or protection of one Client’s 

individual or separate interests than if we were to represent only that Client; we will provide 
a united front and not necessarily make every argument that we would make if we 
represented only one Client. 

2) Joint representation has the further disadvantage that no attorney-client privilege would 
apply to communications between or among the Clients or with us in any dispute between 
or among the Clients or by any of the Clients with us. In other words, we cannot keep 
confidential from one of the Clients any communication with another one of the Clients in 
the course of the joint representation, and we could be compelled to testify concerning any 
such communication if a dispute [BETWEEN/AMONG] the Clients develops. The Clients 
should also know that communications which occur during the course of the joint 
representation will lose their privileged character if they should be offered in a future 
proceeding between one Client and another. 

3) When we communicate with the Clients, whether in the course of the Litigation in order to 
obtain instruction, to report or otherwise, or for the purpose of discussing the pros and cons 
of any particular item or issue, we shall be entitled to rely on communication with fewer 
than all of the Clients. For this reason and possibly others, joint representation may have 
the disadvantage of communication that is less complete or effective than if we represented 
only one Client. 
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4) The Clients should not assume that we will advise each Client of the substance of every 
communication received by us from any one of the Clients. 

If you sign this letter, you waive the potential conflict of interest arising from such joint 
representation and acknowledge that, if any actual dispute arises between or among the Clients 
concerning the subject of the joint representation, absent further consent from each of the Clients, 
we may be required to withdraw as counsel to one or more or all of the Clients. If we withdraw, a 
Client who then is required to or does engage independent counsel may incur legal costs (e.g., for 
new counsel to become familiar with the matter) that would be avoided by separate representation 
throughout the matter. We will notify you in such an event that we intend either to withdraw 
completely from the representation of any Client in the Litigation or continue as counsel for one 
or more of the Clients. 

At present, we would seek to continue to represent one or more of the Clients to the extent we 
determine that we could appropriately do so, notwithstanding any adversity between their interests 
and the interests of the Clients. Accordingly, your signature below constitutes your consent to our 
present and continued future representation of the Clients, and each Client agrees not to assert any 
conflict of interest or seek to disqualify us from representing one or more of the Clients now or in 
the future, despite any adversity between the interests of the Clients that may arise. Nonetheless, 
notwithstanding your consent hereto, depending on the circumstances at the time, we may be 
required to withdraw or we may be disqualified from representing any of the Clients in the event 
of a dispute between or among the Clients. 

Each of you should feel free to consult independent counsel at any time concerning matters which 
are the subject of the joint representation, including whether or not to sign this engagement letter 
by which you will be providing this waiver and consent. 

Attorney-Client Communications. When we communicate between lawyer and client in a manner 
intended to be confidential as between us, our legal advice to you is protected from disclosure to 
third parties by the attorney-client privilege. Generally, communications made via fax, computer 
transmission or cellular phone are not as secure from inadvertent disclosure to others as other 
forms of communication. You acknowledge that by furnishing us with an e-mail address or cell 
phone or fax number, you authorize us to communicate with you using this mode of 
communication notwithstanding the inherent confidentiality risks. 

Please keep in mind that if someone else whom we do not represent (such as a family member of 
yours or financial planner) is included in a meeting or phone call or is copied on correspondence, 
then the attorney-client privilege may be lost as to things disclosed in that meeting or 
correspondence. Similarly, if you choose to communicate with us or authorize us to communicate 
with you using an e-mail address or fax machine to which others have access, the attorney-client 
privilege may be lost as well. As a result, you or the third party may be forced to disclose the 
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content of that communication in a Court of law or otherwise in the context of litigation. Please 
keep this in mind when asking us to share information with third parties or when you share 
information with (or grant access to) others who are not part of the attorney-client relationship. 

[IF YOU ARE IN A JURISDICTION IN WHICH THE “OFFICE” OF THE FIDUCIARY IS THE 

HOLDER OF THE ATTORNEY-CLIENT PRIVILEGE:] Please also keep in mind that the courts 
of this State hold that the “holder” of the attorney-client privilege is the “office” of the 

[TRUST/ESTATE/ETC.] This means that if you are succeeded by a new or different fiduciary, that 
person will also succeed to the attorney-client privilege that exists between us. In other words, 
your successor would be entitled to require you or us to disclose to the successor all of the attorney-
client communications between us. You can avoid this only by paying a different lawyer with your 
own personal funds for separate legal advice. As long as we are being paid from the 
[TRUST/ESTATE/ETC.], this caveat to the protection of our communications exists. 

Our Policies Concerning Client Files. You agree that we have the right to destroy the client file we 
create for you [NUMBER] years after we cease to represent you (i.e., after we last perform legal 
services for you). Your “client file” consists of all papers and documents and electronic files and 
versions of papers and documents, including without limitation, all pleadings, agreements, 
correspondence, emails, unsigned drafts of any documents, and documents sent to us by you or 
third parties (such as documents we may receive in discovery). You agree that all other pertinent 
materials (such as our notes and internal memoranda) are proprietary to us and not part of your 
client file. You understand and acknowledge that if you have not requested the client file in writing 
prior to the expiration of the time period set forth above, we have the right to destroy the client file 
without advance or further notice to you. 

[IF REPRESENTING MORE THAN ONE CLIENT IN THIS MATTER.] Following the 
conclusion (or termination) of our representation of you, if one or both of you request your client 
file or any original documents in our possession and you are unable to agree on which of you is 
entitled to these things, we may petition the Court to make that determination. If you agree that 
your client file or any such original documents will be sent to one of you (or that party’s legal 

counsel) and copies will be sent to the [OTHER/OTHERS] (or the [OTHER’S/OTHERS’] legal 
counsel), then you agree to reimburse us for the reasonable costs of preparing those copies and 
delivering them. 

No Warranties. As you know, litigation is by its nature unpredictable. It is not possible to warrant 
a successful result or represent that a particular result can be obtained within a given time 
framework. We appreciate your awareness of and patience with the pitfalls of litigation. You 
acknowledge that we have not made any representations, promises, warranties or guarantees to 
you, express or implied, regarding the outcome of your matter. 

Conclusion of Representation. After the [SUBJECT MATTER OF THE ENGAGEMENT] has been 
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completed, the engagement of this firm will be concluded unless arrangements for a continuing 
representation are made. We will be happy to provide additional or continuing services. But unless 
arrangements for such services are made and agreed upon in writing, we will have no further 
responsibility to any of you in connection with any future or ongoing legal issues nor will we have 
a duty to notify you of changes in the laws. Should we mutually agree to continue to represent you 
on other matters, the terms of this Agreement shall apply to all such matters unless we obtain a 
new engagement agreement with you for that purpose. 

[OPTION for Voluntary Termination] 

You may terminate our representation of you at any time by providing us with written notice of 
the termination. Upon our receipt of this notice, we will promptly cease providing services to you. 
Similarly, we may terminate our representation of you at any time by providing you with written 
notices of the termination. Upon your receipt of this notice, we will promptly cease providing 
services. However, whether you terminate or we terminate the representation, if we represent you 
in Court proceedings and prior Court approval is needed in order for us to cease rendering legal 
services, we will continue to render legal services to you until such time as the Court determines 
that we may cease rendering services. You will pay for our services rendered to you and costs 
incurred on your behalf until the cessation of legal services and for any services we must render 
and costs we must incur thereafter to transfer responsibility for legal affairs we handle to your new 
counsel. 

If you consent to our representation on these terms, please sign and return the enclosed copy of 
this letter. If you have any questions about this letter, please let me know. Feel free to consult 
another lawyer about this letter before signing it.  
 

Sincerely, 

[NAME OF ATTORNEY IN CHARGE] 

CONSENT 

[I HAVE/EACH OF US HAS] read the foregoing letter and understand[s] its contents. [I/WE] 
consent to [NAME OF FIRM]’s representation of [ME/BOTH OF US] on the terms and conditions 
set forth in it. 

Signed: __________________, 20____ _______________________________  
(Client 1)       

 

Signed: __________________, 20____ _______________________________  
(Client 2)       
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Optional Engagement Letter Provision – Third Party Payment of Fees 

Form of Paragraph to Add to Engagement Letter to Client When a Third Party 

is Paying the Fees and Costs 

 

It is our understanding that ___________ will pay for the legal services performed pursuant to this 
engagement, including costs.  Since you are our client and ultimately responsible for the payment 
of the legal fees and costs, we will send all billing statements to you.  If you would like us to send 
a copy of the billing statements to ______________, we will require a written direction authorizing 
us to do so at the end of this letter.  Even though ______________ will be paying for the legal 
services and costs associated with this engagement, ___________ will not be entitled to any 
confidential information concerning the engagement (other than such information as may be 
disclosed in your billing statements if you expressly authorize us to send copies to _________), 
and we will not follow any direction or instruction from _____________ with respect to this 
engagement.  Anything you discuss remains subject to our duty of confidentiality to you unless 
you authorize us to disclose such confidential information to __________.  By your signature 
below, you consent to this arrangement and indicate whether you wish for copies of billing 
statements to be sent to ___________________.    
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Form of Confirmation Letter to a Third Party Paying the Fees and Costs of a 

Client of the Firm 

 

It is our understanding that you will pay for the legal services performed pursuant to our 
engagement with _____________, including costs.  Since _____________is our client and 
ultimately responsible for the payment of the legal fees and costs, you will need to obtain a copy 
of our billing statements in this matter from _____________, unless _____________ authorizes 
us in writing to send a copy to you.  Even though you will pay for the legal services and costs 
associated with this engagement, you will not be entitled to any confidential information 
concerning the engagement, nor will we follow any direction or instruction from you with respect 
to this engagement.  Anything ____________ discusses with us is confidential and will not be 
disclosed to you unless _____________ authorizes such disclosure.  Anything you discuss with us 
regarding this matter, however, is not confidential and may be shared with our client unless 
otherwise agreed in advance by our client.  By your signature below, you confirm that you agree 
to be responsible for paying for the legal fees and costs of ______________ in this engagement 
with our firm and to abide by the terms of this letter by your signature below.  You also 
acknowledge that this arrangement whereby you agree to pay for the legal fees and costs of 
________________ does not create an attorney-client relationship between you and the firm.   

 

Note:  If the third party paying the client’s fees is also a client of the firm, additional considerations 
regarding potential conflicts of interest may apply and affect the terms of the letters above. 
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(20)  “Terms of a trust” means the manifestation of the settlor’s intent regarding a trust’s1

provisions as expressed in the trust instrument or as may be established by other proof that would2

be admissible in a judicial proceeding.     3

(21) “Trust instrument” means a writing or other record executed by the settlor that4

contains terms of the trust, including any amendments thereto. 5

(22)  “Trustee” includes an original, additional, and successor trustee, and a cotrustee.6

SECTION 104.  DEFAULT AND MANDATORY RULES.7

(a)  Except as otherwise provided in subsection (b), the terms of the trust govern the8

duties and powers of a trustee, relations among trustees, and the rights and interests of a9

beneficiary.  10

(b) The terms of a trust may not alter:11

(1) the requirements for creating a trust;12

(2) the requirement that a trustee act in good faith and in accordance with the13

purposes of the trust;14

(3) the requirement that a trust, its terms, and its administration must be for the15

benefit of its beneficiaries;16

(4) the ability of the beneficiaries pursuant to Section 410(a) to modify or17

terminate a trust that no longer serves a material purpose;18

(5) the power of the court to modify or terminate a trust pursuant to Sections 40919

through 415;20

(6) the validity and effect of a spendthrift provision and the rights of creditors as21

provided in [Article] 5;22
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 (7) the duties to keep the beneficiaries informed and to report to beneficiaries, as1

required by Section 813;2

(8) the rights under Sections 1010 through 1013 of a person other than a trustee or3

beneficiary; 4

(9) periods of limitation for bringing a judicial proceeding;5

(10)  the power of the court to take such action and exercise such jurisdiction as6

may be necessary in the interests of justice [; and7

(11) the subject-matter jurisdiction of the court and venue for commencing a8

proceeding as provided in Sections 203 and 204].9

SECTION 105.  QUALIFIED BENEFICIARIES.  10

(a)  Whenever notice to the qualified beneficiaries of a trust is required under this [Code],11

the trustee must also give notice to a beneficiary not otherwise entitled to notice who has12

delivered to the trustee a request for special notice, but need not give notice to a beneficiary13

whose identity or location is unknown to and not reasonably ascertainable by the trustee.  14

(b) A charitable organization expressly entitled to receive benefits under the terms of a15

charitable trust or a person appointed to enforce a trust created for the care of an animal or16

another noncharitable purpose as provided in Section 407 or 408 has the rights of a qualified17

beneficiary under this [Code].  The Attorney General of this State has the rights of a qualified18

beneficiary with respect to a charitable trust having its principal place of administration in this19

State.20

SECTION 106.  NOTICE.  Notice required under this [Code] must be given in the form21

of a writing or other record.  Notice may be given by first-class mail, by personal delivery, by22
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SECTION 709.  REPAYMENT OF EXPENDITURES.  A trustee is1

 entitled to be reimbursed out of the trust property, with interest as appropriate, for:2

(1) expenditures that were properly incurred in the administration of the trust; and3

(2) to the extent necessary to prevent unjust enrichment of the trust, expenditures that were4

not properly incurred in the administration of the trust.5

ARTICLE 86

FIDUCIARY ADMINISTRATION7

SECTION 801.  DUTY TO ADMINISTER TRUST.  Upon acceptance of a trusteeship,8

the trustee shall administer the trust in good faith, in accordance with its terms and purposes and9

the interests of the beneficiaries, and in accordance with this [Act].10

SECTION 802.  DUTY OF LOYALTY.11

(a)  A trustee shall administer the trust solely in the interest of the beneficiaries.12

(b)  Subject to the rights of persons dealing with or assisting the trustee as provided in13

Section 1012, a sale, encumbrance or other transaction involving the investment or management 14

of trust property entered into by the trustee for the trustee’s own personal account or which is15

otherwise affected by a conflict between the trustee’s fiduciary and personal interests is voidable by16

a beneficiary affected by the transaction unless:17

(1) the transaction was authorized by the terms of the trust;18

(2)  the transaction was approved by the court;19

(3) the beneficiary did not initiate a judicial proceeding within the time allowed by20

Section 1005;  21

(4)  the beneficiary consented to the trustee’s conduct, ratified the transaction, or22
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fiduciary with authority to exercise the power.1

(e) Subsections (b)-(d) do not apply to:2

(1) a power held by the settlor’s spouse who is the trustee of a trust for which a3

marital deduction, as defined in Section 2056 or 2523 of the Internal Revenue Code of 1986, as in4

effect on January 1, [[____], or as later amended], was previously allowed;. 5

(2) any trust during any period that the trust may be revoked or amended by its6

settlor;7

(3) a trust contributions to which qualify for the annual exclusion under Section8

2503(c) of the Internal Revenue Code of 1986, as in effect on January 1, [[____], or as later9

amended].10

SECTION 815.  GENERAL POWERS OF TRUSTEE.11

(a)  A trustee, without authorization by the court, may exercise:12

(1) powers conferred by the terms of the trust; or13

(2) except as limited by the terms of the trust:14

(A) all powers over the trust property which an unmarried competent owner15

has over individually owned property;16

(B) any other powers appropriate to achieve the proper management,17

investment, and distribution of the trust property; and18

(C) any other powers conferred by this [Act].19

(b) The exercise of a power is subject to the fiduciary duties prescribed by this [article].20

SECTION 816.  SPECIFIC POWERS OF TRUSTEE.  Without limiting the authority21

conferred by Section 815, a trustee may:22
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(1) collect trust property and accept or reject additions to the trust property from a settlor1

or any other person;2

(2) acquire or sell property, for cash or on credit, at public or private sale;3

(3) exchange, partition, or otherwise change the character of trust property;4

(4) deposit trust funds in an account in a regulated financial-service institution;5

(5) borrow money, with or without security, and mortgage or pledge trust property for a6

period within or extending beyond the duration of the trust;7

(6) with respect to an interest in a proprietorship, partnership, limited liability company,8

business trust, corporation, or other form of business or enterprise, continue the business or other9

enterprise and take any action that may be taken by shareholders, members, or property owners,10

including merging, dissolving, or otherwise changing the form of business organization or11

contributing additional capital;12

(7) with respect to stocks or other securities, exercise the rights of an absolute owner,13

including the right to:14

(A) vote, or give proxies to vote, with or without power of substitution, or enter15

into or continue a voting trust agreement; 16

(B) hold a security in the name of a nominee or in other form without disclosure of17

the trust so that title may pass by delivery; 18

(C) pay calls, assessments, and other sums chargeable or accruing against the19

securities, and sell or exercise stock subscription or conversion rights; and20

(D) deposit the securities with a securities depository or other regulated financial-21

services institution;   22
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(8) with respect to an interest in real property, construct, make ordinary or extraordinary1

repairs, alterations, or improvements in buildings or other structures, demolish improvements, raze2

existing or erect new party walls or buildings, subdivide or develop land, dedicate land to public3

use or grant public or private easements, and make or vacate plats and adjust boundaries;4

(9) enter into a lease for any purpose as lessor or lessee, including a lease or other5

arrangement for exploration and removal of natural resources, with or without the option to6

purchase or renew, for a period within or extending beyond the duration of the trust;7

(10) grant an option involving a sale, lease, or other disposition of trust property or take an8

option for the acquisition of property, including an option exercisable beyond the duration of the9

trust, and exercise an option so acquired;10

(11) insure the property of the trust against damage or loss and insure the trustee, the11

trustee’s agents, and beneficiaries against liability arising from the administration of the trust;12

(12) abandon or decline to administer property of no value or of insufficient value to justify13

its collection or continued administration;14

(13) with respect to possible liability for violation of environmental law:15

(A) inspect or investigate property the trustee holds or has been asked to hold, or16

property owned or operated by an entity in which the trustee holds or has been asked to hold an17

interest, for the purpose of determining the application of environmental law with respect to the18

property; 19

(B) take action to prevent, abate, or otherwise remedy any actual or potential20

violation of any environmental law affecting property held directly or indirectly by the trustee,21

whether taken before or after the initiation of a claim or governmental enforcement; 22
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(C) decline to accept property into trust or to disclaim any power with respect to1

property that has or may have liability for violation of environmental law attached; 2

(D) compromise claims against the trust which may be asserted for an alleged3

violation of environmental law; and 4

(E) pay the expense of any inspection, review, abatement, or remedial action to5

comply with environmental law;6

(14) pay or contest any claim, settle a claim by or against the trust, and release, in whole or7

in part, a claim belonging to the trust;8

(15) pay taxes, assessments, compensation of the trustee and of employees and agents of9

the trust, and other expenses incurred in the administration of the trust;10

(16) exercise elections with respect to federal, state, and local taxes;11

(17) select a mode of payment under any employee benefit or retirement plan, annuity, or12

life insurance payable to the trustee, exercise rights thereunder, and take appropriate action to13

collect the proceeds, including exercise of the right to indemnification against expenses and14

liabilities;15

(18) make loans out of trust property, including loans to a beneficiary on terms and16

conditions the trustee considers to be fair and reasonable under the circumstances, and the trustee17

has a lien on future distributions for repayment of those loans;18

(19)  guarantee loans made by others to the beneficiary by pledging trust property;19

(20) appoint a trustee to act in another State or country with respect to trust property20

located in the other jurisdiction, confer upon the appointed trustee all of the powers and duties of21

the appointing trustee, require that the appointed trustee furnish security, and remove any trustee22
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so appointed;1

(21) pay an amount distributable to a beneficiary who is under a legal disability or who the2

trustee reasonably believes is incapacitated, by paying it directly to the beneficiary or applying it for3

the beneficiary’s benefit, or by:4

(A) paying it to the beneficiary’s [conservator] or, if the beneficiary does not have a5

[conservator], the beneficiary’s [guardian]; 6

(B) paying it to the beneficiary’s custodian under [the Uniform Transfers to Minors7

Act] or custodial trustee under [the Uniform Custodial Trust Act], and, for such purpose, to create8

a custodianship or custodial trust;  9

(C)  if the trustee does not know of a [conservator], [guardian], custodian, or10

custodial trustee, paying it to an adult relative or other person having legal or physical care or11

custody of the beneficiary, to be expended on the beneficiary’s behalf; or12

(D) the trustee managing it as a separate fund on the beneficiary’s behalf, subject to13

the beneficiary’s continuing right to withdraw the distribution.14

(22) on distribution of trust property or the division or termination of a trust, make15

distributions in divided or undivided interests, allocate particular assets in proportionate or16

disproportionate shares, value the trust property for those purposes, and adjust for resulting17

differences in valuation;18

(23) resolve a dispute concerning the interpretation of the trust or its administration by19

mediation, arbitration, or other procedure for alternative dispute resolution;20

(24) prosecute or defend an action, claim, or judicial proceeding in any jurisdiction to21

protect trust property and the trustee in the performance of the trustee’s duties;22
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(25) sign and deliver contracts and other instruments that are useful to achieve or facilitate1

the exercise of the trustee’s powers; and2

(26) on termination of the trust, exercise the powers appropriate to wind up the3

administration of the trust and distribute the trust property to the persons entitled to it.4

SECTION 817.  TERMINATING DISTRIBUTIONS.  5

(a)  Upon termination or partial termination of a trust, the trustee may send to the6

beneficiaries a proposal for distribution.  The right of any beneficiary to object to the proposed7

distribution terminates if the beneficiary does not inform the trustee of an objection within 30 days8

after the proposal was sent but only if the proposal informed the beneficiary of the right to object9

and of the allowed. 10

(b) Upon the event terminating or partially terminating a trust, the trustee shall proceed to11

expeditiously distribute the trust property to the persons entitled to it subject to the right of the12

trustee to retain a reasonable reserve to pay debts, expenses and taxes.13

(c)   A release by a beneficiary of a trustee from liability for breach of trust is invalid to the14

extent it was induced by improper conduct of the trustee or the beneficiary, at the time of the 15

release, did not know of the beneficiary’s rights or of the material facts relating to the breach.  16

ARTICLE 917

UNIFORM PRUDENT INVESTOR ACT18

(Insert modified Text of this other Uniform Act)19

ARTICLE 1020

LIABILITY OF TRUSTEES AND RIGHTS OF PERSONS DEALING WITH TRUSTEE21

SECTION 1001.  REMEDIES FOR BREACH OF TRUST.  22
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 (a)  A violation by a trustee of a duty the trustee owes to a beneficiary is a breach of trust. 1

(b)  To remedy a breach of trust that has occurred or may occur, the court may:2

(1) compel the trustee to perform the trustee’s duties;3

(2) enjoin the trustee from committing a breach of trust;4

(3) compel the trustee to redress a breach of trust by paying money, restoring5

property, or other means;6

(4) order a trustee to account;7

(5) appoint a special fiduciary to take possession of the trust property and8

administer the trust;9

(6) suspend or remove the trustee;10

(7) reduce or deny compensation to the trustee;11

(8) subject to Section 1012, void an act of the trustee, impose a lien or a12

constructive trust on trust property, or trace trust property wrongfully disposed of and recover the13

property or its proceeds; or14

(9) order any other appropriate relief.15

SECTION 1002.  DAMAGES FOR BREACH OF TRUST.  16

(a)  A  trustee who commits a breach of trust is liable to the beneficiaries affected for the17

greater of:18

(1) the amount required to restore the value of the trust property and trust19

distributions to what they would have been had the breach not occurred; or20

(2) the profit the trustee made by reason of the breach.21

(b) If more than one trustee is liable to the beneficiaries for a breach of trust, each trustee is22
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ordinarily entitled to contribution from the other trustee.  A trustee is not entitled to contribution1

from the other trustee if the trustee is substantially more at fault than the other trustee or if the2

trustee committed  the breach of trust in bad faith or with reckless indifference to the purposes of3

the trust or the interest of the beneficiaries.  A trustee who received a benefit from the breach of4

trust is not entitled to contribution from another trustee to the extent of the benefit received.5

SECTION 1003.  DAMAGES IN ABSENCE OF BREACH.  6

(a) A trustee is accountable to a beneficiary affected for any profit made by the trustee7

arising from the administration of the trust, even absent a breach of trust.8

(b) Absent a breach of trust, a trustee is not liable to a beneficiary for a loss or depreciation9

in the value of trust property or for not having made a profit.   10

SECTION 1004.  ATTORNEY’S FEES AND COSTS.  In a judicial proceeding11

involving a trust, the court, as justice and equity may require, may award costs and expenses,12

including reasonable attorney’s fees, to any party, to be paid by another party or from the trust that13

is the subject of the controversy.14

SECTION 1005.  LIMITATION OF ACTION AGAINST TRUSTEE.15

(a)  A beneficiary may not initiate a proceeding against a trustee for breach of trust more16

than one year after the date that the trustee or representative of the beneficiary was sent a report17

that adequately disclosed the facts constituting the claim and which informed the beneficiary of the18

time allowed.19

(b)  A report adequately discloses the facts constituting a claim if it provides sufficient20

information so that the beneficiary or representative knows of the claim or should have inquired21

into its existence.  22
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(c) If subsection (a) does not apply, a beneficiary must initiate a judicial proceeding against a1

trustee for breach of trust within five years following the first to occur of:2

(1) the removal or resignation of the trustee; 3

(2) the termination of the beneficiary’s interest in the trust; or 4

(3) the termination of the trust.5

SECTION 1006.  RELIANCE ON TRUST INSTRUMENT.  A trustee who acts in6

reasonable reliance on the terms of the trust as expressed in the trust instrument is not liable to a7

beneficiary for a breach of trust to the extent the breach resulted from the reliance.8

SECTION 1007.  EVENTS AFFECTING ADMINISTRATION OR DISTRIBUTION. 9

Whenever the happening of an event, including marriage, divorce, performance of educational10

requirements, or death, affects the administration or distribution of a trust, a trustee who has11

exercised reasonable care to ascertain the happening of the event is not liable for a loss resulting12

from the trustee’s lack of knowledge.  13

SECTION 1008.  EXCULPATION OF TRUSTEE.14

(a)  A term of a trust relieving a trustee of liability for breach of trust is unenforceable to the15

extent that it:16

(1) relieves a trustee of liability for breach of trust committed in bad faith or with17

reckless indifference to the purposes of the trust or the interest of the beneficiaries; or18

(2) was inserted as the result of an abuse by the trustee of a fiduciary or confidential19

relationship to the settlor.20

(b)  An exculpatory term drafted by or caused to have been drafted by the trustee is invalid21

as an abuse of a fiduciary or confidential relationship unless the trustee proves that the exculpatory22
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term is fair under the circumstances and that its existence and contents were adequately1

communicated to the settlor.2

SECTION 1009.  BENEFICIARY’S CONSENT, RELEASE, OR RATIFICATION.  3

A trustee is not liable to a breach for breach of trust if the beneficiary, while having capacity,4

consented to the conduct constituting the breach, released the trustee from liability for the breach,5

or ratified the transaction constituting the breach, unless:6

(1) the consent, release, or ratification of the beneficiary was induced by improper conduct7

of the trustee; or8

(2) at the time of the consent, release, or ratification, the beneficiary did not know of the9

beneficiary’s rights or of the material facts relating to the breach.    10

SECTION 1010.  LIMITATION ON CONTRACT OR TORT LIABILITY OF11

TRUSTEE.12

(a)  Except as otherwise provided in the contract, a trustee is not personally liable on a13

contract properly entered into in the trustee’s fiduciary capacity in the course of administering of14

the trust if the trustee in the contract disclosed the fiduciary capacity.15

(b)  A trustee is personally liable for torts committed in the course of administering a trust,16

or for obligations arising from ownership or control of trust property, including liability for violation17

of environmental law, only if the trustee is personally at fault.18

(c)  A claim based on a contract entered into by a trustee in the trustee’s fiduciary capacity,19

on an obligation arising from ownership or control of trust property, or on a tort committed in the20

course of administering a trust, may be asserted in a judicial proceeding against the trustee in the21

trustee’s fiduciary capacity, whether or not the trustee is personally liable on the claim.22
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565 S.W.3d 670
Supreme Court of Missouri,

en banc.

IN RE: R. Scott GARDNER, Respondent.

No. SC 97207
|

Opinion issued January 15, 2019

Synopsis
Background: In attorney disciplinary proceedings,
the disciplinary hearing panel found misconduct and
recommended suspension from the practice of law.

Holdings: The Supreme Court, Laura Denvir Stith, J., held
that:

attorney's unauthorized conduct in paying himself personal
representative fees prior to final settlement of probate
proceedings was misconduct, and

in light of mitigating circumstances, an indefinite suspension
with no leave to reapply for six months, stayed, with
placement on a one year term of probation, was appropriate
sanction.

Indefinite suspension with no leave to reapply for six months
ordered; execution stayed, with placement on a one year term
of probation.

W. Brent Powell, J., filed dissenting opinion.

*671  ORIGINAL DISCIPLINARY PROCEEDING

Attorneys and Law Firms

Chief Disciplinary Counsel Alan D. Pratzel and Carl E.
Schaeperkoetter represented the chief disciplinary counsel's
office in Jefferson City, (573) 635-7400.

Gardner was represented by Sara Rittman of Rittman Law
LLC in Jefferson City, (573) 584-9347.

Opinion

Laura Denvir Stith, Judge

*672  Section 473.153,1 governing payment of personal
representative fees, requires personal representatives to
obtain prior approval from the probate division to be paid
all or part of their personal representative fees before
final settlement. Here, the probate division approved early
payment of only part of R. Scott Gardner's personal
representative fee request and specifically directed the
remainder of his fees would be paid only at final settlement.
Mr. Gardner nonetheless paid himself most of the remainder
of his fees prior to final settlement, in violation of the
circuit court's order and the relevant statute. This violation
was made worse when Mr. Gardner failed to inform the
court of his payments to himself prior to or even in the
final settlement. His conduct was knowing and, considered
without regard to mitigating factors, would merit suspension.
That he was actually entitled to the fees, there was no
harm to the estate, and he had no dishonest motive but
rather incorrectly believed local practice would permit his
conduct despite the rule and statute do not lessen the
violations but serve to mitigate the discipline imposed. Also
mitigating are Mr. Gardner's remorse, good character, and
lack of significant disciplinary history. This Court, therefore,
imposes an indefinite suspension with no leave to reapply for
six months, but stays the suspension and places Mr. Gardner
on probation for one year under conditions set by this Court.

I. FACTUAL AND PROCEDURAL BACKGROUND
R. Scott Gardner was admitted to practice in Missouri in 1983.
After licensure, Mr. Gardner began practicing at his family
law firm in Sedalia. Currently, he is a solo practitioner. He
has maintained a significant probate practice since 1988 but
has been a personal representative on only a few occasions. In
2014, Mr. Gardner was appointed as personal representative
for the estate of Ethel M. Hall, which was pending in the
probate division of the Pettis County circuit court.

The estate was under supervised administration.2 On
February 18, 2015, Mr. Gardner submitted an amended
motion requesting payment of a partial fee of $30,070
pursuant to section 473.153. The circuit court first issued an
order overruling the motion:

The Court considers the motion for approval of partial
payment of fees. The motion is denied for two reasons. The
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first is that the motion asks for 5% of total reimbursements
which exceeds the amount authorized by § 473.153 RSMo.
Secondly, receiving a fee when an estate closes is a
powerful incentive to encourage a PR to get the estate
closed. Were the Court to authorize early payments of
partial fees, this incentive would be lost. This Court desires
to keep this incentive in place.

Later the same day, the court issued a second order permitting
payment of almost half of the requested fee:

The Court considers the amended petition for fees. The
personal representative is authorized to pay himself an
advance personal representative fee in the amount of
$15,000.00. This amount shall be deducted from the final
calculation of fees due him at the close of the estate.

Mr. Gardner paid himself the $15,000 permitted by the court's
order.

*673  On or about June 25, 2015, Mr. Gardner wrote a
second check to himself from the estate account in the amount
of $15,466. The parties agree this would have been the
remainder of the fee to which he would have been entitled
once the estate was settled. He deposited the money into his
law firm account. Despite the circuit court's prior order stating
the final calculation of the remainder of Mr. Gardner's fee
would occur “at the close of the estate,” Mr. Gardner did not
file a final settlement or otherwise seek to close the estate at
the time he paid himself the remainder of his fee. Neither did
he file a written motion asking for approval of early payment
of the remainder of his fee.

Mr. Gardner later testified he acted without court approval
and in advance of the final settlement because, after talking
to the estate's accountant, he concluded the estate could avoid
certain income taxes if it paid out all claims and fees and
finally settled the estate before what he then believed was the
end of the tax year on June 30, 2015. In fact, however, he
failed to settle the estate by the end of June after he got caught
up in preparing for a July trial in another matter. Mr. Gardner
nonetheless had paid himself his final fee without informing
the court he had done so, and he did so at a time and in a

manner inconsistent with the court's prior order.3

Mr. Gardner testified he realized he needed to let the court
know what had happened and so went by the judge's office
without a prior appointment on a couple of occasions but did
not locate the judge on those visits. He said he continued to
go by the judge's office during the following Fourth of July

holiday week but also was unsuccessful in seeing the judge.
So far as the record shows, Mr. Gardner did not attempt either
to call the court to inform the judge orally what he had done
or to set an appointment to see the judge, nor did he file a
written motion for after-the-fact approval of the payment. He
then forgot about the fee issue in the press of other business
and did not follow up further.

Mr. Gardner filed his final settlement of the estate two
months later, on September 3, 2015. The final settlement
includes a spreadsheet showing the assets, debits, and credits
of the estate, fees paid to the personal representative, and the
distributions to the estate beneficiaries. In the final settlement
spreadsheet, Mr. Gardner listed the correct total amount of
fees due to him, $32,604. He also noted $15,000 of this fee
already had been paid to him on February 26, 2015, but
he did not note he had disbursed to himself the remainder
of the fee in June 2015 as well. Attached to this final
settlement, however, Mr. Gardner included bank records of
disbursements from the estate that did show the June 2015
payment to himself of $15,466.

On September 10, 2015, upon reviewing the filing and
attachments, the circuit court discovered the advance payment
and ordered Mr. Gardner to appear on September 15, 2015,
to show cause why he should not be held in contempt
and removed as personal representative in light of his early
advance payment to himself without court permission and in
violation *674  of the court's order. Mr. Gardner then went to
the judge's office and spoke with him about the early payment,
and the circuit court canceled the hearing.

The next day, Mr. Gardner finally submitted a motion
requesting approval to pay himself the total personal
representative fee. The circuit court nonetheless issued a
contempt order on September 14, 2015, and reduced Mr.
Gardner's fee by $2,138. The following month, however,
the circuit court set aside this contempt order and entered a
revised order directing Mr. Gardner to restore the $15,466 he
had paid himself the prior June and appear before the court to

address his removal as personal representative.4

On March 21, 2017, the circuit court appointed a different
attorney as successor personal representative. The successor
personal representative and Mr. Gardner entered into a
stipulation for the payment of personal representative fees for
the estate, which the court approved. Under the stipulation,
the successor personal representative received $2,500 and Mr.
Gardner received $15,105.
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The judge later testified Mr. Gardner apologized during
their conversation and asked for permission to file a revised
petition for fees. The judge also testified he had no issue
with the amount of the fee and did not believe Mr. Gardner
was trying to be paid twice. Instead, the judge was concerned
with the length of the delay between the time Mr. Gardner
advanced the rest of his fee to himself and the time Mr.
Gardner filed the final settlement. The judge acknowledged
attorneys occasionally disburse fees to themselves just before
filing the final settlement, and Mr. Gardner said at the time he
was planning to close the estate within a few days. But, the
judge testified, that is not what happened here:

The way it works is, when the attorney files the final
settlement, usually, that subsection right there describes
the fees they're proposing, and so I authorize it, but I
never actually look and see whether the proposed check to
themselves is actually -- was cashed the day before or the
week before. When it's right around the final settlement,
I just assume that's the reasonable protocol. It was only
because this was several months earlier that caused me
concern.

The judge later testified he believed Mr. Gardner's reduction
in fees was a “fair resolution of the personal representative fee
issue.” The judge also testified he thought Mr. Gardner was a
good man who worked to make a difference in his community.

On September 29, 2017, OCDC filed an information alleging
Mr. Gardner had committed professional misconduct in
violation of Rule 4-1.15 (failing to safekeep client property);
Rule 4-3.3 (making a false statement of fact to a tribunal);
Rule 4-3.4(c) (taking a fee without court authorization and in
violation of the circuit court's February 18, 2015 order); Rule
4-8.4(c) (engaging in deceitful conduct in taking a personal
representative fee without court authorization).

Mr. Gardner testified it was his firm's practice to file an
application for court approval before paying out fees from
an estate. Mr. Gardner also acknowledged he made a mistake
when he failed to list the payment on the final settlement
spreadsheet. Mr. Gardner said this occurred because he had
prepared the draft of the final settlement in June 2015, before
he discussed tax liability with the accountant. *675  After
hearing about the possibility of avoiding a tax liability, Mr.
Gardner testified he took the payment and attached a copy
of the check to the final settlement paperwork, but forgot
to revise the listed payment totals within the form itself. He
testified he believed the clerk would see the check when

looking at the copy of the bank records he included, and he
did not intend to hide the payment.

During the proceedings, Mr. Gardner presented evidence
from a former associate circuit judge who had presided over
probate matters in the county from 1975 to 2006. Both the
former judge and Mr. Gardner testified they believed Mr.
Gardner could lawfully pay himself a personal representative
fee without a court order because it was a claim against the
estate under section 473.433. Finally, Mr. Gardner submitted
affidavits from attorneys and judges who have experience
working with him and can testify to his honesty and character.
These affidavits averred Mr. Gardner was “a man of high
moral character and integrity” with a reputation for being
“honest and above-board” and stated Mr. Gardner “will not
seize an unfair advantage or engage in sharp dealing. He is
always prepared, professional and friendly.”

The disciplinary hearing panel found Mr. Gardner violated
Rules 4-1.15, 4-3.3(a), 4-3.4(c), and 4-8.4(c) of the rules of
professional conduct. It recommended an order of suspension
with no leave to apply for reinstatement for six months.

II. STANDARD OF REVIEW
This Court has inherent authority to regulate the practice
of law and administer attorney discipline. See Rule 5; In
re Zink, 278 S.W.3d 166, 169 (Mo. banc 2009). The DHP's
findings of fact, conclusions of law, and recommendations are
advisory. In re Oberhellmann, 873 S.W.2d 851, 852 (Mo. banc
1994). “This Court [in a disciplinary proceeding] reviews
the evidence de novo, independently determining all issues
pertaining to credibility of witnesses and the weight of the
evidence, and draws its own conclusions of law.” In re Snyder,
35 S.W.3d 380, 382 (Mo. banc 2000) (Citations omitted).

III. MR. GARDNER'S DISBURSAL OF HIS PERSONAL
REPRESENTATIVE FEE EARLY AND CONTRARY
TO COURT ORDER VIOLATED THE DISCIPLINARY
RULES AND MERITS DISCIPLINE
This Court begins its analysis by considering whether the
facts show counsel violated any disciplinary rules. It then
turns to the question of the appropriate discipline.

A. Mr. Gardner's Actions Violated the Rules of
Professional Conduct

This case does not involve self-dealing or misappropriation.
There is no contention Mr. Gardner was attempting to obtain a
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second fee or sought more money than he had earned. Further,
there is no contention Mr. Gardner's conduct caused harm to
the estate. The issue before this Court is whether Mr. Gardner
knowingly violated a court order and statute prohibiting him
from paying himself his fees prior to the final settlement of the
estate and, if so, whether this violates the rules of professional
conduct. For those serving as personal representatives, the
probate code sets out specific procedures governing the fees
to which a personal representative is entitled and the process
to be followed before being entitled to those fees:

1. ... When there is only one personal representative he
shall be allowed as the minimum compensation for
his services the following percentages of the value of
the personal property administered *676  and of the
proceeds of all real property sold under order of the
probate court:

....

3. Attorneys performing services for the estate at the
instance of the personal representative shall be allowed
out of the estate as the minimum compensation for their
services sums equal to the percentages set forth in the
schedule contained in subsection 1 of this section.

....

6. Compensation properly allowable hereunder may
be allowed to personal representatives or attorneys
upon final settlement, or partial compensation upon
application therefor, at any time or times during
administration.

§ 473.153 (emphasis added).

As is evident, section 473.153.6 specifically provides a
personal representative is not entitled to payment of even
a partial fee before final settlement in the absence of an
application for approval of the early payment. Mr. Gardner
showed his awareness of this requirement when he sought
and obtained court approval for a partial payment of his
fee in February 2015, pursuant to section 473.153; initially
sought informal after-the-fact oral approval for the additional
payment in June 2015; and ultimately filed a motion for
approval of these payments following final settlement.

Mr. Gardner's only explanation for his conduct is his
contention he believed he could pay himself his fee without
court approval because his fee request would be treated as a
claim under the statutes governing claims of creditors against
the estate. See §§ 473.360-473.444. Personal representatives

are not mere creditors of the estate. They have a fiduciary
obligation to the estate and must avoid conflicts of interest.
Estate of Keen, 488 S.W.3d 73, 92 (Mo. App. 2016). For this
reason, Missouri probate statutes require court approval of
many of the personal representative's actions in a supervised

estate.5 Section 473.153 also specifically provides when and
how personal representatives are paid fees for work done as
a personal representative. It gives the probate division the
authority to approve such fees and imposes on the personal
representative the obligation to obtain such approval. Id.

It is well-established “where one statute deals with the subject
in general terms and the other deals in a specific way, to
the extent they conflict, the specific statute prevails over
the general statute.” Turner v. Sch. Dist. of Clayton, 318
S.W.3d 660, 668 (Mo. banc 2010). Section 473.153, which
specifically governs fees paid to personal representatives,
therefore, is the governing statute. No personal representative
reasonably could believe he could instead pay himself his fee
without court approval. And indeed, Mr. Gardner's February
application for court approval of early payment of his partial
fee shows he was well aware of his statutory obligation to
obtain court approval.

The misconduct is compounded by the fact Mr. Gardner's
conduct violated the *677  circuit court's order specifically
directing Mr. Gardner he could not take the remainder of his
fee until final settlement. Mr. Gardner's suggestion the court's
second order permitting him to take $15,000 of his fee before
final settlement also sub silentio removed the prohibition in
the court's first order on paying himself the remainder of his
fee whenever he wanted is not supported by the language of
either order. To the contrary, the second order stated:

the Court considers the amended petition for fees. The
personal representative is authorized to pay himself an
advance personal representative fee in the amount of
$15,000. This amount shall be deducted from the final
calculation of fees due him at the close of the estate.

(Emphasis added). This language can be interpreted only as
saying the remainder of Mr. Gardner's fees would not be
calculated and due him until “the close of the estate.”

Mr. Gardner violated Rule 4-3.4(c) when he took a personal
representative fee without court authorization and in violation
of the circuit court's February 18, 2015 order. Mr. Gardner
also violated Rule 4-1.15 by failing to safekeep client property
when he withdrew money for personal representative fees

without court authorization.6 This conduct, as well as Mr.
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Gardner's submission of a ledger as part of the final settlement
which failed to list the unauthorized payment, also violated
Rule 4-3.3, which prohibits making a false statement of fact
to a tribunal, and Rule 4-8.4(c), which prohibits engaging in
deceitful conduct.

B. A Stayed Suspension is the Appropriate Discipline in
Light of the Absence of Dishonest or Selfish Motive

In determining appropriate discipline, this Court is guided by
two key principles:

The purpose of discipline is not to punish the attorney,
but to protect the public and maintain the integrity of the
legal profession. Those twin purposes may be achieved
both directly, by removing a person from the practice of
law, and indirectly, by imposing a sanction which serves to
deter other members of the Bar from engaging in similar
conduct.

In re Kazanas, 96 S.W.3d 803, 807-08 (Mo. banc 2003).

In furtherance of these principles, this Court looks at the
individual facts and “considers the ethical duty violated, the
attorney's mental state, the extent of actual or potential injury
caused by the attorney's misconduct, and any aggravating or
mitigating factors.” In re McMillin, 521 S.W.3d 604, 610 (Mo.
banc 2017). This Court looks for guidance from the American
Bar Association Standards for Imposing Lawyer Sanctions
(ABA Standards) and applies those standards and its prior
cases to those facts. In re Madison, 282 S.W.3d 350, 360 (Mo.

banc 2009).7

1. Mr. Gardner's Conduct was in Part Knowing and in
Part Negligent

The first issue this Court considers is the state of mind with
which the attorney acted in committing the rule violations.
The recommended discipline for violations *678  under the
ABA Standards differs based on whether the lawyer acted
intentionally, knowingly, or negligently. ABA Standards § 3.0;
see, e.g. In re Forck, 418 S.W.3d 437, 442 (Mo. banc 2014).
Generally, the baseline discipline for intentional misconduct
is disbarment, for knowing misconduct is suspension, and for
isolated instances of negligent misconduct is a reprimand. See
generally ABA Standards §§ 4.1; 5.1; 6.1; 6.2.

“Intention” is defined as “the conscious objective or purpose
to accomplish a particular result. ABA Standards, Definitions.

“Knowledge” is defined as “a conscious awareness of the
nature or attendant circumstances of the conduct but without
the conscious objective or purpose to accomplish a result.”
Id. “Negligence” is defined as “a failure of a lawyer to heed
a substantial risk that circumstances exist or that a result will
follow, which failure is a deviation from the standard of care
that a reasonable lawyer would exercise in that situation.” Id.
When an attorney has committed multiple acts of misconduct,
“the ultimate sanction imposed should at least be consistent
with the sanction for the most serious instance of misconduct
among the violations.” In re Coleman, 295 S.W.3d 857, 870
(Mo. banc 2009).

Mr. Gardner concedes he withdrew the remainder of his fees
from the estate knowing he did not have court permission
to do so. He maintains, however, he did not know this
was impermissible. Mr. Gardner contends he was at most
negligent in believing he could withdraw the fees without
court permission, and he correctly points out the estate
suffered no injury as he only took the fee to which he
would have been entitled. Mr. Gardner also argues he did not
knowingly submit false information but instead inadvertently
omitted relevant information in his final settlement.

This Court agrees the record shows Mr. Gardner's misconduct
was an isolated instance and does not show an intent on his
part to take monies to which he ultimately would not have
been entitled. This Court credits Mr. Gardner's statement he
believed it would not be a problem to withdraw the payment a
few days early, because the payment would allow him to settle
the estate very shortly thereafter and so save taxes for the
estate. The Court further finds his conduct reflects negligence
in failing to familiarize himself with the law governing when
and how a personal representative may obtain fees. This
Court also finds Mr. Gardner's failure to list his unauthorized
payment in the final settlement to be negligent rather than
intentional, in light of his attachment of the check showing
the payment and his explanation he had forgotten to update
the previously prepared settlement form.

But this Court finds Mr. Gardner's claim he thought the
specific statute governing payment of personal representative
fees did not apply to him is not credible. This Court further
finds his claim the circuit court's order did not prohibit him
from taking the fee early to be misleading and his conduct in
seeking approval and then taking the fee when he could not
find the judge to obtain approval, as well as his other conduct
showing such approval was needed, show Mr. Gardner knew
he took the fee without authorization and in violation of the
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February order. This Court finds he did so believing it was a
minor issue, because it is conceded he was entitled to the fee
as soon as he closed the estate, and he believed it was local
practice to allow such payments within a few days before
filing a final settlement. Once Mr. Gardner realized the estate
would not be closed by the end of June 2015, however, *679
he still did not obtain court approval or file a written motion
explaining what had happened in writing. Instead, he failed to
act until after the circuit court discovered the situation months
later.

Mr. Garner's conduct, therefore, was in part negligent and in
part knowing. In keeping with the principle the discipline will
match the most serious misconduct, this conduct considered
alone would merit suspension as the presumptive result
for these violations. ABA Standards § 6.22 (“Suspension is
generally appropriate when a lawyer knows that he or she is
violating a court order or rule, and causes injury or potential
injury to a client or other party, or causes interference or
potential interference with the legal proceeding”).

2. Mitigating Factors Support Imposition of a Stayed
Suspension

After determining what rules were violated and the
baseline discipline for those violations, this Court considers
aggravating and mitigating factors in determining the
appropriate discipline. In re Belz, 258 S.W.3d at 39.
“Mitigating factors do not constitute a defense to a finding
of misconduct. But they may justify a downward departure
from the presumptively proper discipline.” In re Farris, 472
S.W.3d 549, 563 (Mo. banc 2015) (citations omitted). Several
mitigating factors apply to Mr. Gardner and justify staying the
suspension otherwise appropriate for his misconduct.

Most importantly, there is no evidence Mr. Gardner acted with
a selfish or dishonest motive. Although the dissent suggests
Mr. Gardner was acting for his own financial benefit, Mr.
Gardner did not take more money than he earned. There is no
evidence to suggest Mr. Gardner took the fees early because
he was suffering personal financial difficulties or because he
needed the funds early for cash-flow purposes. The record
does not show any self-serving motivation as Mr. Gardner did
not, in fact, benefit more from taking the funds in June than if
he had waited to take the funds when he filed the settlement
two months later. Instead, the evidence shows Mr. Gardner
undertook this early payment after speaking with the tax
advisor and then failed to immediately inform the circuit court

out of carelessness and an erroneous belief minor deviations
from the statutory procedure would be acceptable even if not
proper. Cf. In re Farris, 472 S.W.3d at 565 (dishonest motive
when an attorney was “siphoning trust account funds into his
office account and paying personal, non-office related bills
and expenses”); In re Ehler, 319 S.W.3d 442, 452 (Mo. banc
2010) (selfish motive when an attorney “repeatedly converted
client funds for her own personal use.”).

That no clients were harmed by Mr. Gardner's misconduct is
also a long-recognized and important mitigating factor. In re
Weier 994 S.W.2d 554, 558 (Mo. banc 1999); In re Cupples,
979 S.W.2d 932, 937 (Mo. banc 1998). The evidence before
the Court also shows evidence of good character, a mitigating
factor under the ABA Standards. ABA Standards § 9.32(g).

Further, Mr. Gardner has an excellent record as an attorney.
The judge whose order Mr. Gardner violated testified Mr.
Gardner was a good man who worked to make a difference
in his community, and this was confirmed by the affidavits
filed by other judges and lawyers. Mr. Gardner's conduct in
this instance clearly was a deviation from his normal behavior
and in part due to his unfamiliarity with the rules governing
personal representatives.

Evidence of good character is more likely to be a mitigator
when the *680  attorney has also admitted to the misdeeds
and shows some remorse. See In re Stewart, 342 S.W.3d
307, 311 (Mo. banc 2011); In re Frick, 694 S.W.2d 473, 480
(Mo. banc 1985) (showing of remorse is a mitigating factor);
ABA Standards § 9.32(l). Mr. Gardner showed remorse for
his conduct. He openly testified with regret for failing to
submit the final settlement immediately after his payment
to himself and for failing to modify the settlement to show
the payment, stating “that was completely a mistake on my
part,” and “I thought I -- I really truly thought it was in
there. And I just flat screwed up.” This Court also finds
Mr. Gardner displayed a cooperative attitude toward the
proceeding. See ABA Standards § 9.32(e) (“full and free
disclosure to disciplinary board or cooperative attitude during
proceedings” is a mitigating factor).

Mr. Gardner does have substantial experience as an attorney,
which is a minor aggravating factor, and, as the dissent notes,
he agreed to one prior admonition years ago regarding his
probate practice, but he has never has been the subject of
discipline imposed by this Court. See ABA Standards §§
9.22 (a) and (i ); Rule 5.16. And he did violate the circuit
court order. But, while the dissent says this mandates a non-
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stayed suspension regardless of other mitigators, to do so
would disregard the importance of these other mitigating
factors. It also misapprehends Mr. Gardner's state of mind in
undertaking the premature payment of his fees. His conduct
in taking the fees was not a disregard of a court order in an
attempt to mislead the court. To the contrary, Mr. Gardner
was required to and did submit the final settlement, which
included a copy of the check paying himself the remainder
of the fees then owed. It seems evident he erroneously and
negligently believed this conduct would be acceptable.

While meriting the serious sanction of suspension, his
violation of the circuit court's order should not by itself
prohibit staying of the suspension. The aggravating factor
highlighted by the dissent is outweighed by the mitigating
factors noted. The primary purposes of discipline are to
protect the public, the legal system, and the legal profession.
Weier, 994 S.W.2d at 561. A stayed suspension serves those
purposes.

IV. CONCLUSION
For the foregoing reasons, Mr. Gardner is suspended
indefinitely from the practice of law with no leave to apply
for reinstatement for six months. Execution of the suspension
is stayed, and he is placed on a one year term of probation to
be completed in accordance with the conditions imposed by
this Court.

Draper, Russell and Breckenridge, JJ., concur; Powell, J.,
dissents in separate opinion filed; Fischer, C.J. and Wilson,
J., concur in opinion of Powell, J.

DISSENTING OPINION

W. Brent Powell, Judge

I respectfully dissent to draw attention to the gravity of
Mr. Gardner's misconduct, which the principal opinion
understates by staying Mr. Gardner's suspension. Mr. Gardner
knowingly violated a court order when he took the remainder
of his personal representative fee from his client's estate
before the estate was closed. This gross misconduct caused
damage to the integrity of the legal profession and diminished
public confidence in our system of justice. This Court,
therefore, should suspend indefinitely Mr. Gardner from the

practice of law with no leave to apply for reinstatement for
six months.

I concur with the principal opinion's conclusion that Mr.
Gardner violated Rule 4-3.4(c) *681  when he took the
remainder of his personal representative fee from a probate
estate without court authorization and in knowing violation
of a circuit court order. I also concur with the principal
opinion's conclusion that Mr. Gardner violated Rule 4-1.15
by failing to safekeep client property, Rule 4-3.3 by making
a false statement to a tribunal, and Rule 4-8.4(c) by engaging
in deceitful conduct. I write separately, however, because
a stayed suspension is not the appropriate sanction for Mr.
Gardner's misconduct.

“[T]he purpose of disciplinary proceedings is to protect the
public and maintain the integrity of the legal profession.” In re
Waldron, 790 S.W.2d 456, 457 (Mo. banc 1990). To maintain
the integrity of the legal profession, this Court should
not turn a blind eye to Mr. Gardner's serious misconduct
by staying his suspension and placing him on probation.
Instead, Mr. Gardner's license to practice law should be
suspended indefinitely for paying himself the remainder
of his personal representative fee after the circuit court
specifically denied his request for the entire fee until the estate

was closed.1 Mr. Gardner not only violated § 473.153.6,2

as the principal opinion accurately articulates, but he also
knowingly disregarded the circuit court's order when he
pocketed more then $15,000 before his client's estate was
closed. Although Mr. Gardner claims his conduct conformed
to local practice, local practice cannot and does not justify the
violation of a statute or a circuit court order. See Rose v. State
Bd. of Registration for Healing Arts, 397 S.W.2d 570 (Mo.

1965).3 This misconduct harmed the integrity of the legal
profession and the probate process and, therefore, warrants
an actual, indefinite suspension with no leave to apply for
reinstatement for six months.

The ABA standards for imposing sanctions support this
conclusion. Mr. Gardner knowingly removed funds from
his client's estate for payment of personal representative
fees after the circuit court specifically denied his request to
receive payment before the estate was closed. Rule 4-3.4(c)
states in pertinent part, “A lawyer shall not ... knowingly
disobey an obligation under the rules of a tribunal....” The
ABA standard for violating Rule 4-3.4(c), titled “Abuse of
the Legal Process,” states in pertinent part, “Suspension is
generally appropriate when a lawyer knows that he or she
is violating a court order or rule, and ... causes interference
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or potential interference with the legal proceeding.” ABA
Standard 6.22.

The circuit court's order made it clear the court had no
intention of awarding the *682  remainder of Mr. Gardner's
fee until the final settlement was filed. Nevertheless, and in
direct contradiction to the order, Mr. Gardner paid himself
the remainder of his fee before the estate was closed, and
he did not disclose the payment in the final settlement,
interfering with the probate proceeding and causing damage
to the integrity of the legal profession and the probate process.

This Court takes seriously misconduct in the handling of a
probate estate. In the case of In re Charron, 918 S.W.2d
257, 261 (Mo. banc 1996), an attorney, serving as personal
representative of a probate estate, failed to file a final
settlement before paying himself a personal representative fee
and $20,000 owed to him by the decedent on an unrelated
promissory note. Id. at 259. These payments were not

approved by the circuit court and violated state law.4 Id. at
259–60. This Court held the most serious misconduct was
the payment of $20,000 owed to him by the decedent on the
promissory note without court approval. Id. at 262. Although
the attorney in Charron was actually entitled to the money he
paid himself, this Court still found the attorney's misconduct
warranted suspension with leave to apply for reinstatement in
one year. Id.

Similarly, in this case, Mr. Gardner took money from an estate
without court approval and in violation of state law. However,
Mr. Gardner's misconduct is more egregious because he took
the money in violation of the circuit court's express order
stating Mr. Gardner was not entitled to the remainder of his
personal representative fee until the close of the estate. Even
though Mr. Gardner had a legitimate claim to the money,
an actual suspension is the appropriate sanction as it was in
Charron because Mr. Gardner took the money in violation of
a state statute and in knowing violation of the circuit court's
order.

ABA standards 9.22 and 9.23 set forth mitigating and
aggravating factors to consider when imposing lawyer
sanctions. Aggravating factors, in this case, include Mr.

Gardner's refusal to acknowledge his misconduct by insisting
what he did was not wrong, substantial experience in the
practice of law, failure to disclose the early payment until it
was discovered, and a selfish motive. Although the principal
opinion concludes Mr. Gardner did not act with a selfish
motive in taking the remainder of his fee before final
settlement of the estate, Mr. Gardner recognized an obvious
financial benefit by taking the entire personal representative
fee before the estate closed even though he acted with
the belief it would lower the estate's tax liability. These
aggravating factors, alone, warrant an indefinite suspension.

In addition to these aggravating factors, it is also significant
Mr. Gardner accepted an admonition in 2011 for failing to
reasonably communicate with his client about a settlement
offer and failing to act with reasonable diligence in closing an
estate. The principal opinion downplays the significance of
the admonition even though it arose from the mishandling of
another probate matter. These prior acts suggest an indefinite
suspension would better protect the public and maintain the
integrity of the legal profession.

Furthermore, while the mitigating factors cited in the
principal opinion may justify a shorter period of suspension,
a departure from the baseline sanction of an actual suspension
is unwarranted because Mr. Gardner knew he was violating
the *683  circuit court's order when he paid himself the
remainder of his fee before the estate closed. Anything less
than an actual, indefinite suspension suggests this Court
tolerates lawyers knowingly violating court orders and will
undoubtedly damage the public's perception of the legal
profession.

Accordingly, because Mr. Gardner knowingly violated the
circuit court's order when he paid himself the remainder of his
personal representative fee before the estate closed, I would
recommend this Court suspend Mr. Gardner from the practice
of law indefinitely with no leave to apply for reinstatement
for six months.

All Citations

565 S.W.3d 670

Footnotes
1 All statutory references are to RSMo 2000 unless otherwise noted.

2 Supervised administration is distinct from independent administration authorized by will as permitted under sections
473.780 to 473.845.

Challis_A0091

Challis_A0091

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996078268&pubNum=0000713&originatingDoc=Icd32c090190f11e9aec5b23c3317c9c0&refType=RP&fi=co_pp_sp_713_261&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_713_261
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996078268&pubNum=0000713&originatingDoc=Icd32c090190f11e9aec5b23c3317c9c0&refType=RP&fi=co_pp_sp_713_261&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_713_261
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996078268&pubNum=0000713&originatingDoc=Icd32c090190f11e9aec5b23c3317c9c0&refType=RP&fi=co_pp_sp_713_259&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_713_259
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996078268&pubNum=0000713&originatingDoc=Icd32c090190f11e9aec5b23c3317c9c0&refType=RP&fi=co_pp_sp_713_259&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_713_259
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996078268&pubNum=0000713&originatingDoc=Icd32c090190f11e9aec5b23c3317c9c0&refType=RP&fi=co_pp_sp_713_259&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_713_259
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996078268&pubNum=0000713&originatingDoc=Icd32c090190f11e9aec5b23c3317c9c0&refType=RP&fi=co_pp_sp_713_262&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_713_262
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996078268&pubNum=0000713&originatingDoc=Icd32c090190f11e9aec5b23c3317c9c0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996078268&pubNum=0000713&originatingDoc=Icd32c090190f11e9aec5b23c3317c9c0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996078268&pubNum=0000713&originatingDoc=Icd32c090190f11e9aec5b23c3317c9c0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


In re Gardner, 565 S.W.3d 670 (2019)

 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 9

3 Mr. Gardner says he based this belief about tax savings on an informal conversation with his accountant, James Bales,
in June 2015. In a letter written to the disciplinary hearing panel (DHP) five months later, Mr. Bales stated Mr. Gardner
saved $1,054 in federal tax liability and $338 in Missouri tax liability when he paid himself early. Despite Mr. Gardner's
belief the fiscal year was imminently coming to a close on the one year anniversary of Ms. Hill's death, the office of chief
disciplinary counsel (OCDC) also submitted evidence the fiscal year for the estate ended a month earlier, in late May,
negating the urgency of the June withdrawals.

4 This later hearing apparently did not occur because, in the interim, Mr. Gardner contested several of the circuit court's
rulings, which eventually resulted in a change of judge.

5 The hallmark of a supervised administration is direct court supervision over many of the personal representative's actions.
For example, a court order is required for the sale of property (except when the will authorizes power of sale), § 473.457,
and the partial distribution of property. § 473.613. In a supervised estate, personal representatives must prepare the
final settlement of the estate accompanied by “vouchers” verifying every disbursement of the personal representative for
review by the court. § 473.543. The personal representative may close the estate and make final distributions only after
the court has reviewed and approved this final settlement. § 473.583.

6 Further, even were it appropriate to treat Mr. Gardner's personal representative fees as claims against the estate, he
still could not have paid himself his own fees. To avoid the potential conflict of interest when there is only one personal
representative, section 473.423 requires “the court shall appoint some suitable person as administrator ad litem to appear
and manage the defense” against the claim.

7 Accord In re Belz, 258 S.W.3d 38, 42 (Mo. banc 2008); In re Crews, 159 S.W.3d 355, 360-61 (Mo. banc 2005); In re
Griffey, 873 S.W.2d 600, 603 (Mo. banc 1994).

1 Mr. Gardner filed two motions with the circuit court seeking approval of the payment of his personal representative fees
in the amount of $30,070. The circuit court denied Mr. Gardner's request stating:

The [initial] motion is denied ... receiving a fee when an estate closes is a powerful incentive to encourage a PR to
get the estate closed. Were the Court to authorize early payments ..., this incentive would be lost. This Court desires
to keep this incentive in place. The Court considers the amended petition for fees. The personal representative is
authorized to pay himself an advance of PR fees in the amount of $15,000. This amount shall be deducted from the
final calculation of fees due him at the close of the estate.

2 Citations are to RSMo 2000 unless otherwise indicated.

3 In Rose, this Court affirmed the revocation of a physician's medical license because the local practice of writing false
prescriptions to obtain drugs to keep as supplies in a physician's bag did not justify the writing of knowingly false
prescriptions. 397 S.W.2d at 577. Similarly, the local practice of paying oneself a personal representative fee before filing
a final settlement cannot justify doing so in violation of § 473.153.6 and a circuit court order.

4 The attorney's payment to himself on the promissory note violated § 473.423, which requires the appointment of an
administrator ad litem when the personal representative is also a creditor of the estate.

End of Document © 2021 Thomson Reuters. No claim to original U.S.
Government Works.
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Allen A. ATWOOD III; Peter M. Atwood;
and Philip A. Atwood and Perry A. Atwood,

minors by and through their parents
and next friends, Peter M. Atwood and
Adina A. Atwood, Plaintiffs/Appellants.
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Roger M. ATWOOD, Individually

and as Trustee of the Allen A. Atwood
and Ferne Atwood Trust Dated

February 1, 1957, Defendant/Appellee.

No. 94,393.
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of Civil Appeals of Oklahoma, Division No. 4.

|
April 3, 2001.

Synopsis
Trust beneficiaries brought action against trustee, claiming
mismanagement of trust investments and seeking his removal
and damages. The District Court, Tulsa County, David E.
Winslow, J., entered summary judgment for trustee, and
thereafter awarded trustee attorney fees, expenses, and expert
witness fees. Beneficiaries appealed. The Court of Civil
Appeals, Rapp, Acting P.J., held that: (1) genuine issue of
material fact existed as to whether trustee's retention of a
single investment as trust's principal investment was prudent
or advisable, precluding summary judgment for trustee on
beneficiaries' claim for breach of trust based on failure to
diversify; (2) trustee could not prevail on his affirmative
defense of exoneration based solely on language in trust
instrument; but (3) trust instrument granted trustee broad
discretion to retain asset placed into trust by settlors, and thus,
trustee had an affirmative defense of authorization to retain
property; and (4) trustee was entitled to attorney fees and
expert witness fees as justice and equity required.

Affirmed in part and reversed and remanded in part.

Taylor, J., filed dissenting opinion.

*939  Appeal from the District Court of Tulsa County,
Oklahoma, Honorable David E. Winslow, Trial Judge.
AFFIRMED IN PART, REVERSED IN PART,
AND REMANDED FOR FURTHER PROCEEDINGS
CONSISTENT WITH THIS OPINION.

Attorneys and Law Firms

James C. Hodges, Eller and Detrich, Tulsa, OK, for Plaintiffs/
Appellants.

Jeffrey D. Hassell, Julie C. Doss, Gable & Gotwals, Tulsa,
OK, for Defendant/Appellee.

Opinion

RAPP, ACTING PRESIDING JUDGE:

¶ 1 The trial court plaintiffs, Allen A. Atwood III,
Peter M. Atwood, Philip A. Atwood, and Perry A.
Atwood (“Beneficiaries”), appeal an order granting summary
judgment in favor of the trial court defendant, Roger M.
Atwood (“Trustee”), individually and as Trustee of the Allen
A. Atwood and Ferne Atwood Trust dated February 1, 1957
(“Trust”). This aspect of the appeal is reviewed as Part I of
this Opinion.

¶ 2 Next, by supplemental appeal, the Beneficiaries appeal the
trial court's decision which awarded attorney fees, expenses,
and expert witness fees on behalf of Trustee. This aspect of
the appeal is reviewed in Part II of this Opinion.

*940  PART I

BACKGROUND

¶ 3 In 1957, Allen and Ferne Atwood established the Trust to
pay education and other benefits for the Beneficiaries. They
funded the Trust primarily with stock in the AMP company,
a publicly traded company. After Allen Atwood died, the
Trustee became the active Trustee.

¶ 4 Roger Atwood and Allen Atwood, Jr. are the children of
the Settlors. Allen, Jr. died in 1992. The Beneficiaries Allen
Atwood III and Peter Atwood are the children of Allen, Jr.
and, at time of trial, were approximately 39 and 42 years of
age. The remaining Beneficiaries are the minor children of
Peter Atwood. Prior to his death in 1992, Allen, Jr. dealt with
the Trustee on behalf of his children.
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¶ 5 In this action, the Beneficiaries have sued Trustee
claiming that he mismanaged the Trust by failing to diversify
its holdings and that he failed to account to them as
Beneficiaries for his actions as Trustee. They also sought his
removal as Trustee and damages for losses from the alleged

mismanagement.1

¶ 6 The Trustee kept the AMP stock as approximately 70–
80% of the Trust's assets until 1998, when much of it was
sold. The gist of Beneficiaries' contention is that Trustee
breached his duties by failing to diversify and had he done
so the Trust's value would have been substantially higher.
It was undisputed that the Trust began with a value of
approximately $75,000.00, and that on May 4, 1999, the value
was approximately $514,591.00. In addition to its present
value, approximately $600,000.00 had been distributed to
Beneficiaries, or for their benefit, over the life of the Trust.
The major recipient was Peter Atwood. One minor was born
after the case was filed and the record does not indicate that
any distribution has been made for that child as yet.

¶ 7 Trustee filed a motion for summary judgment. He
contended that the Trust instrument precluded liability
because it granted Trustee power and discretion to retain
any asset for as long as he deems advisable and to make
investments without being limited to any rule of law or statute.
Next, he argued that he had not violated either the Prudent
Man Rule or the Prudent Investor Rule, but in either case the
Trust granted authority and discretion beyond those Rules.

¶ 8 In support of his motion, Trustee submitted the findings of
his expert showing that over various time frames, all ending
May 4, 1999, the rate of return experienced by the Trust
ranged from just under 14% for the longest term to just
over 22% for the shortest term. This expert also calculated
returns using different scenarios of diversification, including
one urged by Beneficiaries. This calculation reflected that
the Trust would have realized a value ranging from zero to
approximately $354,000.00 compared to the actual value of

approximately $514,000.00.2

¶ 9 Beneficiaries countered with their own experts. These
experts opined that the failure to diversify increased the risk
to the Trust and reduced the present value of the Trust by
approximately $440,00.00 and cost the Trust $1,696,000.00
in future value. Further, Beneficiaries pointed to the return of
the AMP stock as being only 8.75% during the five years prior
to the suit being filed. They compared this return to the much

greater return from other Trust assets and to other indices.
They concluded that Trustee violated his duties as Trustee
and his responsibilities under the Oklahoma Prudent Investor
Act. Last, they maintain that Trustee failed to use the skills he
possessed, and that he used for his own investments, for the
benefit of the Trust.

*941  ¶ 10 In summary, under the Trustee's scenario the
portfolio, as a whole, outperformed the scenario proposed
by Beneficiaries and, at the same time distributed substantial
sums. The Beneficiaries argued that their evidence shows that,
had the Trustee diversified, the present and future values of
the Trust would have been substantially higher and that the
Trust has lost substantial future value. In response, Trustee
asserted that regardless of the outcome of his investment
choices and his decision to retain the AMP stock, the Trust
document not only gave him unlimited discretion but also
exonerated him from liability for claims such as urged by
Beneficiaries. The trial court sustained Trustee's motion for
summary judgment. Beneficiaries appeal.

STANDARD OF REVIEW

¶ 11 The appellate standard of review in summary judgment is
de novo. Kirkpatrick v. Chrysler Corp., 1996 OK 136, ¶ 2, 920
P.2d 122, 124. This means without deference. Hulett v. First
Nat. Bank & Trust Co. in Clinton, 1998 OK 21, 956 P.2d 879;
see Salve Regina College v. Russell, 499 U.S. 225, 111 S.Ct.
1217, 113 L.Ed.2d 190 (1991). The pleadings and evidentiary
materials will be examined to determine what facts are
material and whether there is a substantial controversy as to
one material fact. Sperling v. Marler, 1998 OK 81, 963 P.2d
577; Malson v. Palmer Broadcasting Group, 1997 OK 42, 936
P.2d 940. All inferences and conclusions to be drawn from
the materials must be viewed in a light most favorable to the
non-moving party. Carmichael v. Beller, 1996 OK 48, 914
P.2d 1051. Even though the facts may not be controverted,
if reasonable persons may draw different conclusions from
these facts summary judgment must be denied. Bird v.
Coleman, 1997 OK 44, 939 P.2d 1123. Summary judgment
is proper only if the record reveals uncontroverted material
facts failing to support any legitimate inference in favor of the
nonmoving party. N.C. Corff Partnership, Ltd. v. OXY, USA,
Inc., 1996 OK CIV APP 92, 929 P.2d 288. When genuine
issues of material fact exist summary judgment should be
denied and the question becomes one for determination by the
trier of fact. Brown v. Oklahoma State Bank & Trust Co. of
Vinita, 1993 OK 117, 860 P.2d 230; Flowers v. Stanley, 1957
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OK 237, 316 P.2d 840. Because the trial court has the limited
role of determining whether there are any such issues of fact,
it may not determine fact issues on a motion for summary
judgment nor may it weigh the evidence. Stuckey v. Young
Exploration Co., 1978 OK 128, ¶ 15, 586 P.2d 726, 730.

 ¶ 12 One who defends against a claim and who does not bear
the burden of proof is not required to negate the plaintiff's
claims or theories in order to prevail on motion for summary
judgment. When a defendant moves for summary judgment
without relying upon an affirmative defense the defendant
must show: 1) that no substantial factual controversy exists as
to at least one fact essential to plaintiff's theory of the cause
of action; and, 2) that the fact is in defendant's favor. Once
a defendant has introduced evidentiary materials to establish
these points, the plaintiff then has the burden of showing
that evidence is available which justifies a trial of the issue.
Akin v. Missouri Pacific R.R. Co., 1998 OK 102, ¶ 8, 977
P.2d 1040, 1044; Stephens v. Yamaha Motor Co., Ltd., Japan,
1981 OK 42, ¶ 11, 627 P.2d 439, 441; Runyon v. Reid, 1973
OK 25, ¶¶ 12–13, 510 P.2d 943, 946. On the other hand,
when the defendant relies upon an affirmative defense then
the defendant, as the party with the burden of proof, must meet
the same standards as a plaintiff movant. Akin v. Missouri
Pacific R.R. Co. ., 1998 OK 102, ¶ 9, 977 P.2d 1040, 1044.

ANALYSIS AND REVIEW

¶ 13 This Court views the Trustee's motion for summary
judgment as a two-sided attack upon the Beneficiaries' claim:
one involving breach of trust duty by a failure to diversify, and
the second one being more complex and involving affirmative
defenses of exoneration and authorization.

Summary Judgment Predicated Upon Beneficiaries' Claims

 ¶ 14 The first aspect of the Trustee's motion examines the
elements of Beneficiaries' claim of breach of trust duty by
failure *942  to diversify. This claim challenged the prudence
and advisability of Trustee's actions, who admits that he
retained a single asset in the Trust as its principle investment
and only minimally diversified its portfolio. Trustee sought
to demonstrate in regard to this lack of diversification under
the Trust that no action exists because the performance of
the Trust, including its distributions, equaled or excelled
the performance which conservative diversification under
either the Prudent Man Rule or the Prudent Investor Rule

would have produced. Under this theory, whether the trust
instrument provided for exoneration or authorization for acts
by the Trustee is immaterial.

¶ 15 The Trustee, as a moving defendant, is not required to
negate the Beneficiaries' claims or theories in order to prevail.
Trustee, through his expert, made the requisite showing in his
motion for summary judgment that: 1) no substantial factual
controversy exists as to at least one fact essential to Plaintiffs'
theory of the cause of action; and, 2) the fact is in Defendant's
favor. However, the Beneficiaries' introduction of evidentiary
materials, through their experts, contradicting Trustee's report
in their attempt to establish that evidence is available, justifies
a trial of the issue. Therefore, summary judgment does not lie
as to the first issue-breach of trust on failure to diversify.

Summary Judgment Predicated Upon Trustee's Affirmative
Defenses

 ¶ 16 The problem for the Beneficiaries is, however, that the
Trust instrument contains a great deal of language relating
to Trustee's authority and discretion, and it is this pivotal
issue, in this Court's review, which determines the correctness
of the trial court's decision. A trust instrument may enlarge
or restrict the statutory powers of the Trustee. See 60 O.S.
Supp.2000 § 175.61(B); Minn. St. Ann. § 501B.151, Sub.
1(b). When the trust instrument leaves acts to trustee's
discretion, the courts will not intervene. In re Trusts Created

by Hormel, 504 N.W.2d 505 (Minn.App.1993).3 If a trustee
is empowered to do or not to do an act, then the trustee's
performance under that power does not give rise to a claim
for breach of a statutory or common-law duty which the trust
instrument has altered. Id.; see Bank v. Bank Lbr. Co., 1975
OK CIV APP 38, ¶¶ 15–16, 543 P.2d 588, 592.

¶ 17 Beneficiaries argue that even though the Trustee here
possesses broad discretion, nevertheless, he does not have
unbridled authority to deal with the trust property. Pipkin v.
Pipkin, 1964 OK 72, 393 P.2d 534; First Nat'l Bank of Wichita
Falls v. Stricklin, 1959 OK 208, 347 P.2d 652. Both cases were
decided under the Prudent Man Rule.

¶ 18 This Court agrees that the general policy statements in
those cases represent Oklahoma law then, and now under
the Prudent Investor Rule. See 60 O.S. Supp.2000, § 175.65.
However, those policy statements are not inconsistent with
granting latitude and discretion to a trustee, as happened here.
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 ¶ 19 The limits upon all trustees, regardless of the latitude and
discretion vested in them by the trust instrument, are of the
nature listed in Robinson v. Kirbie, 1990 OK CIV APP 45, 793
P.2d 315. Thus, the trustee may not engage in criminal acts, or
refuse to perform some trust directive, or engage in egregious
conduct, such as fraud or malicious, intentional disregard for
the rights of the Beneficiaries. Id. at ¶¶ 7–8, 793 P.2d at 318–
19. The Beneficiaries here have not alleged or raised any such
issues.

 ¶ 20 Thus, the second aspect of the Trustee's summary motion
attack presents the affirmative defenses of authorization and
exoneration, both derived from the Trust instrument. Under
this theory, the Trustee must demonstrate that no material
fact is in issue and that the facts, and all inferences from
them, are in his favor and that he is entitled to judgment as a
matter of law. In other words, the roles are switched and the
Beneficiaries need only show a factual controversy as to at
least one fact essential to Trustee's affirmative defenses and
that such fact is in their favor.

*943   ¶ 21 The Trust instrument was executed in Minnesota

on February 1, 1957.4 Trustee presented a portion of the Trust
instrument in support of his motion for summary judgment.
This portion does not contain any language of exoneration
specifically relieving the Trustee of liability for breach of trust
and, therefore, the Trustee has not demonstrated for purposes
of summary judgment that he is exonerated from liability for
breach of trust, if shown to exist, based solely upon language
in the Trust instrument.

 ¶ 22 However, the question of the Trustee's authorization
remains. The part of the Trust instrument provided by Trustee
in his Rule 13 materials does state:

Article VI

The trustee shall have power and authority to do any act
or thing reasonably necessary or advisable for the proper
administration and distribution of each trust created by this
instrument. In order to facilitate the proper administration
and distribution of each such trust and except as may be
in this Trust Agreement otherwise expressly directed or
required, and in extension but not in limitation of any
power, right, or discretion conferred upon the Trustee by
any present or future statute, decision, or rule of law, and
the Trustee is hereby granted power to sell and convey any

of the properties or securities comprising said trust without
license or approval of any court or person:

1. To retain cash or other assets, whether or not of
the kind hereinafter authorized for investment, for so
long as they may deem advisable, and to sell, exchange,
mortgage, lease or otherwise dispose of the same for
terms within or extending beyond the term of this trust,
and to receive from any source additional properties
acceptable to them.

2. To invest and reinvest in, or exchange assets for, any
securities and properties they deem advisable, including
without limiting the generality of the foregoing, common
and preferred stocks, without being limited in the
selection of investments by any statutes, rules of law,
custom or usage; and to commingle for investment all
or any part of the funds of this trust in any common
trust fund or funds now or hereafter maintained by the
Trustee.

(Emphasis added.)
¶ 23 Thus, the Trustee clearly possessed broad discretion to
retain the AMP asset placed into the Trust by the Settlors.
The Trust instrument provided for measurement of his
judgment according to what he deemed advisable. Here, the
Beneficiaries seek to impose liability upon Trustee based
upon what someone else deems advisable. In his affidavit,
Trustee expressly claims to have abided by these instructions.
Beneficiaries' materials do not refute Trustee's averment
thereby failing to meet their burden under summary judgment
procedures.

¶ 24 However, the Beneficiaries also claim that whatever
the Trustee may deem “advisable” he was nevertheless
ultimately to be guided by the Prudent Investor Rule,
since 1995, and the “Prudent Man” standard from 1992 to

1995.5 Diversification is a criterion under either of these
Rules. However, Beneficiaries' argument must fail for several
reasons.

¶ 25 First, 60 O.S.1991, § 163 (which has not been specifically
repealed) states that a trustee may retain in the trust any
property originally received without liability for retention

*944  of the property.6 Beneficiaries claim that Trustee
breached his trustee's duty by retention of the AMP stock. It
is undisputed that the AMP stock in the Trust had been placed
there originally by the Settlors and Trustee did not acquire
additional AMP stock other than by dividends. Therefore,
at least until the enactment of the Prudent Investor Rule in
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1995, the statute both authorized retention and exonerated the
Trustee for retention of assets originally contributed by the
Settlors.

¶ 26 The result would be the same under the law of Minnesota,
the domicile of the Settlors and the State where the Trust
was originally formed. Minnesota enacted its version of the

Uniform Prudent Investor Rule in 1997.7 The prior Act,
the Minnesota Trustee's Powers Act, which is still in force,
provides in part:

501B.81. Enumerated powers of trustee

Subdivision 1. Trust Assets. The trustee may retain trust
assets until, in the judgment of the trustee, disposition of
the assets should be made, without regard to any effect
retention may have on the diversification of the assets
of the trust. The property may be retained even though
it includes an asset in which the trustee is personally
interested.

Minn. St. Ann. § 501B.81.
¶ 27 The Minnesota version of the UPIA substantially follows
the Uniform Act but adds:

Subdivision 8. Disposal of property. Unless the trust
instrument or a court order specifically directs otherwise,
a trustee need not dispose of any property, real, personal,
or mixed, or any kind of investment, in the trust, however
acquired, until the trustee determines in the exercise of
a sound discretion that it is advisable to dispose of the
property. Nothing in this subdivision excuses the trustee
from the duty to exercise discretion at reasonable intervals
and to determine at those intervals the advisability of
retaining or disposing of property.

Minn. St. Ann. § 501B.151(8).

¶ 28 Thus, the Minnesota statutes provide a parallel
to Oklahoma's 60 O.S.1991, § 163 and Oklahoma's
UPIA. The Minnesota Court has resolved the apparent
inconsistency between the permission to retain and duty
to diversify. In re Trusts Created By Hormel, 504 N.W.2d
505 (Minn.App.1993). There the Court ruled that the
diversification language of the UPIA applied to the initial
making of investments by the trustee. The permission to retain
property language refers to different assets, those which were
originally placed in trust by the settlers. Id. at 511–12. The
Hormel decision also stands for the proposition that when the
trustee is vested by the settlor with wide discretion, the court
will not intervene. Id. at 512.

 ¶ 29 Next, the Prudent Investor Rule, adopted in 1995, is a
“default” rule and “may be expanded, restricted, eliminated,
or otherwise altered by the provisions of a trust.” 60 O.S.
Supp.2000, § 175.61(B). The language of Article VI of the
Trust conveys the unequivocal message that the Settlors
intended that Trustee not be constrained by the Prudent
Investor Rule. The intent of the Settlors, as expressed by the
Trust instrument, represents a factor that may be considered
when deciding whether and to what extent to diversify.
Thus, the Prudent Investor Rule does not make an absolute

requirement that the trustee diversify.8 60 O.S. Supp.2000, §
175.63.

 ¶ 30 Finally under summary judgment procedure, the
Beneficiaries, needed to and failed to show that at least
one fact remained for trial after the Trustee's showing
of an affirmative defense. Here, they have attempted to
meet this burden through hindsight and by singling out for
consideration *945  the AMP stock performance for the five
years prior to filing of this action. The Prudent Investor Rule,
upon which Beneficiaries rely, permits neither approach. 60
O.S. Supp.2000, §§ 175.62(B), 175.68.

¶ 31 Therefore, under the applicable standard of review,
this Court holds that Trustee demonstrated that he had
an affirmative defense of authorization to retain property
derived from the Trust instrument and that, statutory rules
notwithstanding, he was permitted to retain the AMP stock.
Beneficiaries have failed to demonstrate any substantial
controversy as to a material fact relevant to Trustee's defense
or that such fact is in their favor. Beneficiaries' materials seek
to review Trustee's actions by hindsight or by singling out
a specific investment and such is not permitted under the
UPIA. For the years preceding the enactment of the UPIA,
Beneficiaries have failed to demonstrate that any facts exist
showing that either 60 O.S.1991, § 163 or the similar rule in
Minnesota does not relieve Trustee of liability for retention of
the Settlors' contributed assets, in addition to the relief granted
by the language of the Trust instrument permitting retention.

¶ 32 Therefore, the trial court's decree of summary judgment
based upon the Trustee's affirmative defense of authorization
is affirmed.

¶ 33 Having disposed of the summary judgment issue, this
Court next turns to the question of attorney fees, which was
presented as a subsequent supplemental appeal in this case but
which still retained the same Supreme Court number.
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PART II

BACKGROUND

¶ 34 Subsequent to the trial court's summary judgment, and
while the appeal of that issue was pending, the Trustee applied
to the trial court for reimbursement from the Trust for his
attorney fees, expenses, and expert witness fees. Trustee also
applied for a trustee's fee but the trial court did not decide that

issue instead determined that the appeal should proceed.9

¶ 35 The Trustee submitted an application for fees and
expenses and presented evidence in support of the rates
charged and the reasonableness of the requested amounts.
The Beneficiaries, in opposition, assert as their principal
contention that the Trustee is not legally entitled to recover
the fees and expenses. The Beneficiaries challenged the
reasonableness of some portions of the Trustee's attorney's
charges and the reasonableness of the expert witness fees.

¶ 36 The trial court adjusted a portion of the claim. The trial
court awarded judgment of $7,516.70 to reimburse Trustee
for amounts paid by him; $79,909.50 for additional attorney
fees and expenses; $23,713.00 and $3,487.20 for expert
witness fees for experts utilized in the summary judgment
proceedings; and, $3,149.00 as expert witness fee for the
expert called in the fee hearing. All sums were ordered to be
paid from the Trust. Beneficiaries appeal.

STANDARD OF REVIEW

¶ 37 This appeal presents a question of law regarding whether
Trustee is legally entitled to fees, expenses, and expert witness
fees. The appeal also presents a question of the reasonableness
of those charges given entitlement and the fact that, because
of the outcome of this appeal, Trustee did not prevail on the
contention that generated the major portion of the fees and
expenses allowed by the trial court.

 ¶ 38 The appellate court has the plenary, independent,
and nondeferential authority to reexamine a trial court's
legal rulings. Neil Acquisition, L.L.C. v. Wingrod Investment
Corp., 1996 OK 125, 932 P.2d 1100, n. 1. Matters involving
legislative intent present questions of law which are examined
independently and without deference to the trial court's ruling.

Salve Regina College v. *946  Russell, 499 U.S. 225, 111
S.Ct. 1217, 113 L.Ed.2d 190 (1991); Keizor v. Sand Springs
Ry. Co., 1993 OK CIV APP 98, ¶ 5, 861 P.2d 326, 328.

 ¶ 39 When the appeal raises an issue of the reasonableness
of any attorney fees awarded by the trial court, then the
standard of review is whether there has been an abuse
of discretion by the trial judge. Green Bay Packaging v.
Preferred Packaging, 1996 OK 121, 932 P.2d 1091; State ex
rel. Burk v. Oklahoma City, 1979 OK 115, 598 P.2d 659; In
re Estate of Jack Lee Fields, 1998 OK CIV APP 129, 964
P.2d 955. The appellant must show that the trial court made
a clearly erroneous conclusion and judgment, against reason
and evidence, before such an award may be reversed. Green
Bay Packaging v. Preferred Packaging, 1996 OK 121, 932
P.2d 1091; Broadwater v. Courtney, 1991 OK 39, 809 P.2d
1310; Abel v. Tisdale, 1980 OK 161, 619 P.2d 608; In re Estate
of Jack Lee Fields, 1998 OK CIV APP 129, 964 P.2d 955.

ANALYSIS AND REVIEW

Entitlement

¶ 40 Here, Trustee seeks three categories of reimbursement
for litigation-related expenditures: Attorney's fees, expenses
incurred by attorneys, and expert witness' fees which are
further subdivided into expert fees for services in the litigation
and expert fees supporting the attorney fee request. The
Oklahoma Supreme Court has recently reaffirmed that the
American Rule governs the right of a litigant to recover fees.
Barnes v. Oklahoma Farm Bureau Mutual Ins. Co., 2000 OK
55, 11 P.3d 162. In Barnes, the Court ruled as follows:

In Oklahoma, the right of a litigant to recover attorney
fees is governed by the American Rule. TRW/Reda Pump
v. Brewington, 1992 OK 31, 829 P.2d 15, 22. This Rule
is firmly established in Oklahoma [Id.] and provides that
courts are without authority to award attorney fees in the
absence of a specific statute or a contractual provision
allowing the recovery of such fees, with certain exceptions.
Id. This Court has ruled that exceptions to the American
Rule are narrowly defined. Kay v. Venezuelan Sun Oil Co.,
1991 OK 16, 806 P.2d 648, 650.

Id. at ¶ 46, 11 P.3d at 178–79.

¶ 41 Trustee seeks litigation-related expenses, as opposed to
Trust administration expenses or damages that may include
attorney fees and the like. Thus, the American Rule governs
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Trustee's entitlement to these outlays so that entitlement must
follow from an exception to the Rule. See In re Estate of
Katschor, 1981 OK 125, 637 P.2d 855, holding that the
attorney's services must benefit the estate, that is, increase the
corpus of the estate.

¶ 42 Trustee has advanced two statutory justifications for the
award of the attorney fees and the litigation expert's witness
fees. They are 60 O.S. Supp.2000, § 175.24(A)(9) and (B)(3)

and 60 O.S. Supp.2000, 175.57(D).10 Trustee also points to
language in the Trust document stating that the Trustee has
the authority, “To pay all reasonable expenses and charges of

the trust”.11

*947   ¶ 43 The Court strictly construes any authority for
fees and expenses. Borst v. Bright Mtg. Co., 1991 OK 121,
824 P.2d 1102; Federal Financial Co. v. Grady County,
Oklahoma, 1999 OK CIV APP 90, 988 P.2d 908. Thus, neither
the Trust language nor the provisions of 60 O.S. Supp.2000,
§ 175.24(A)(9) and (B)(3) provide for recovery of litigation-
related expenses. In this regard, the decision in First Nat'l
Bank of Wichita Falls v. Stricklin, 1959 OK 208, 347 P.2d
652, can be distinguished on the authority of Borst because
in First National Bank the action was to preserve the trust
against an attack seeking to cancel the trust there. Here, the
action is against the Trustee for alleged breaches of the Trust
and for removal so that the outlays are for the benefit of the
Trustee as opposed to protection of the Trust.

¶ 44 However, 60 O.S. Supp.2000, 175.57(D), is a
specific statute authorizing recovery of litigation-related
expenditures, at the discretion of the trial court, in a “judicial
proceeding involving a trust.” Section 175.57(D) was enacted
in 1999 as a part of legislation dealing with trustees and
their actions. Laws 1999, ch. 419, eff. June 10, 1999. The
context of Section 175.57 clearly shows that the Section
serves to eliminate the foregoing distinction because that
statutory section relates to the trustee and violations of trust.
Moreover, to the extent that In re Estate of Katschor requires
rejection of attorney fees in the present case, the Statute has
changed that result.

¶ 45 The statutory phrase “as justice and equity may require”
contained in Section 175.57(D) serves two functions, first
as a criterion for entitlement and second, as a measure of
the size of the award. Because Section 175.57(D) applies
to judicial proceedings the terms “costs”, “expenses,” and
“reasonable attorney fees” are to be considered in terms of

such proceedings. Thus, for example, “costs” are the costs
authorized by statute, 12 O.S. Supp.2000, § 942.

 ¶ 46 Therefore, this Court holds that Section 175.57(D)
provides a statutory exception to the American Rule. The
exception arises when “justice and equity may require” that

fees, costs, and expenses be awarded.12

 ¶ 47 The highly subjective phrase “justice and equity” does
not state specific guidelines or criteria for use by a trial court
or for use by a reviewing court. The phrase connotes fairness
and invites flexibility in order to arrive at what is fair on a
case by case basis. Hence, general criteria drawn from other
types of cases provide nonexclusive guides. These include
(a) reasonableness of the parties' claims, contentions, or
defenses; (b) unnecessarily prolonging litigation; (c) relative
ability to bear the financial burden; (d) result obtained by
the litigation and prevailing party concepts; and (e) whether
a party has acted in bad faith, vexatiously, wantonly, or for
oppressive reasons in the bringing or conduct of the litigation.

¶ 48 The role of “justice and equity” in this phase of the
inquiry before the trial court is distinct from their role in
determining what amount of costs, fees, and expenses should
be allowed. For example, the fact that the nature of the case
was difficult and required a great deal of effort goes to the
amount of the award rather than whether an award should
be granted. Thus, the criteria enumerated in Burk v. City
of Oklahoma City, 1979 OK 115, ¶ 8, 598 P.2d 659, 661,
represent the bases for the computation of the award rather
than justification for the award.

 ¶ 49 Trustee put forth six arguments in support of his assertion
that “justice and equity require” that the fees of the Trustee

be paid. The arguments were:13

1. Overall and over time the Trust performed well and
provided substantial benefits to the adult Beneficiaries.

2. Trustee has served for years without compensation.

*948  3. Beneficiaries were informed several times
early in the dispute that Trustee would seek
expenses and fees for litigation.

4. Assessment of the fees would deter beneficiaries in
general from unwarranted litigation.
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5. Trustee was not accused of nor found guilty of any
fraud, overreaching, or criminal conduct.

6. The result obtained, that is, that the ruling of the
trial court was that the Trust performed well and no
damages were sustained by Beneficiaries so their
claim was summarily adjudicated.

¶ 50 Arguments 2, 3, 4, and 5 do not support Trustee's claim
under the facts here. First, Trustee also sought compensation
from the trial court and computed his claim retroactively. The
questions of the propriety and reasonableness of any fee for

the Trustee are not presently before this Court for review.14

¶ 51 Next, litigation maintained in bad faith, or unreasonably,
is subject to sanctions under 12 O.S. Supp.2000, § 2011,
but Trustee has not established here that Beneficiaries have
proceeded in a manner which justifies an award as a

sanction.15 Likewise, Trustee has not shown a basis to invoke
the equitable powers of the court to award attorney fees, for
example, as in cases of abusive litigation practices. In re
Estate of Katschor, 1981 OK 125, ¶¶ 15–16, 637 P.2d 855,
857; Winters v. City of Oklahoma City, 1987 OK 63, ¶ 11, 740
P.2d 724, 726.

¶ 52 Moreover, if the Beneficiaries had engaged in abusive
practices, then there must be some additional showing that
the Trust, as opposed to the Beneficiaries individually, should
bear the financial burden. Here, there are other Beneficiaries
who are minors and whose interests in the Trust will be
materially affected. They were not separately represented
here and they occupy a role similar to that of an involuntary
plaintiff in the trial court.

¶ 53 Last, whether Trustee is guilty of fraud or criminal acts
is immaterial. The question presented for review concerned
his admitted failure to diversify Trust assets in the face of the
Prudent Man and Prudent Investor Rules.

¶ 54 Arguments 1 and 6 are interrelated. In this appeal, this
Court has not sustained the Trustee's position that summary
judgment was appropriate on the basis of Trust performance
and resulting lack of damages. Thus, to the extent that Trustee
bases his justification for fees and expenses upon the outcome
of the litigation due to Trust performance, Trustee's argument
fails.

 ¶ 55 On the other hand, Trustee has adopted the role of
a “prevailing party” in general as one justification for the

award. In Oklahoma jurisprudence, the concept of “prevailing
party” is result oriented. A party prevails who succeeds on
the merits of the claim. Underwriters at Lloyd's of London v.
North American Van Lines, 1992 OK 48, 829 P.2d 978. The
prevailing party is the one who has judgment rendered at the
conclusion of the action. Oklahoma Oil & Gas Exploration
Drilling Program 1983-A v. W.M.A. Corporation, 1994 OK
CIV APP 11, 877 P.2d 605. Here, Trustee has prevailed on
summary judgment, albeit on a different theory than that
of overall Trust performance. Clearly, Trustee has prevailed
in this appeal, although not on every theory he advanced
before the trial court. This Court holds that when a party
prevails in a judicial proceeding contemplated by 60 O.S.
Supp.2000, § 175.57, then that is sufficient to invoke the
discretionary authority granted in Section 175.57(D), so that
the trial court may then decide whether justice and equity
warrant assessment of fees, expenses, and costs.

 ¶ 56 Beneficiaries argued that Section 175.57(D) cannot
apply retroactively. *949  However, this Court views Section
175.57(D) as a burden-shifting statute in derogation of
the American Rule. By analogy to other statutes involving
authority to assess attorney fees, Section 175.57(D) relates to
procedure and is retroactive. Qualls v. Farmers Ins. Co. Inc.,
1981 OK 61, ¶ 2, 629 P.2d 1258, 1259; Phoenix Fed. Sav. &
Loan v. Great Southwest Fire Ins. Co., 1979 OK CIV APP
49, ¶¶ 7–8, 603 P.2d 356, 358. Therefore, pursuant to Section
175.57(D), the Trustee here may recover “costs and expenses,
including reasonable attorney fees” in an amount that the trial
court, in its discretion, determines to be just and equitable.

 ¶ 57 This leaves unresolved the question of what is included
within the scope of “expenses.” Ordinarily, a party is not
entitled to recover expert witness fees as costs in litigation.
Sloan v. Owen, 1977 OK 239, ¶ 9, 579 P.2d 812, 814.
Moreover, costs falling under 12 O.S.1991, § 930, which the
court may deem “right and equitable” do not include expert
witness fees. Sloan v. Owen, 1977 OK 239 at ¶ 13, 579 P.2d
at 815.

¶ 58 The case of Porter v. Tayer, 1963 OK 176, 385 P.2d
808, involved a contention by a holder of a tax deed that
he was entitled to have the taxpayer-landowner tender as
“expenses” his personal expenses in obtaining the tax deed
and in defending it. The statute there provided that when a
landowner-taxpayer sought to set aside a tax deed that person
must tender all “costs and expenses.” 68 O.S.1961, § 455.
The Court there held that the word “expenses” did not include
personal expenses of the holder of the tax deed in obtaining
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or defending the instrument. Porter v. Tayer, 1963 OK 176 at
¶ 35, 385 P.2d at 814.

¶ 59 The Oklahoma Supreme Court has distinguished claims
for expert witness fees in cases under the Surface Damages
Act from cases involving condemnation. Andress v. Bowlby,
1989 OK 78, 773 P.2d 1265. In the latter, the statute
specifically authorizes recovery of certain expert witness

fees.16 66 O.S.1991, § 55(D). The Surface Damages Act
directs that cases under that Act are conducted as cases under
condemnation, but the Act did not specifically authorize
recovery of expert witness fees when it authorized recovery
of all court costs including reasonable attorney fees. 52
O.S.1991, § 318.5(F).

¶ 60 In divorce actions the court is permitted to award
“reasonable expenses” as may be “just and proper.” 43 O.S.
Supp.2000, § 110(C). In this context “reasonable expenses”
have been considered to include both expert witness fees and
attorney fees as an exception to the American Rule. Hill v.
Hill, 1983 OK 81, 672 P.2d 1149 (appraiser); O'Connor v.
O'Connor, 1991 OK CIV APP 41, 813 P.2d 544 (attorney
fees.)

¶ 61 The apparent conflict in result may be resolved on
the basis that when the case involves a court in equity the
term “expenses” has been given a more liberal interpretation.
In this trust case the trial court sits as an equity court.
Therefore, this Court interprets the word “expenses” in
Section 175.57(D) to include expert witness fees.

Reasonableness of Award

 ¶ 62 The issue for review relates to the reasonableness of
amounts of attorney fees and expert witness fees awarded by

the trial court.17 The issue may be stated as follows:

Is it just, equitable, and reasonable to award attorney fees
and expert witness fees for optional activity, that is the
motion for summary judgment, in light of the fact that
Trustee, as a result of this Court's *950  Opinion, did not
prevail upon the theory to which the vast majority of these
fees and expenses were devoted?

¶ 63 It is clear that the bulk of the attorney fees was incurred in
connection with Trustee's quest for summary judgment on the
issue of performance, that is, that the Beneficiaries could not
establish their claim because of the Trust's performance over

time and that, as a result, there were no damages. A substantial
portion of the expert witness fees also were incurred on
this aspect of the case. Moreover, had Trustee not obtained
summary judgment, then these same legal efforts expended
toward summary judgment, along with the presentations of
the expert witnesses, would have been utilized to defend
against Beneficiaries' claim at a trial on the merits.

 ¶ 64 In order to reach a decision regarding what will be
a reasonable sum to award, the trial court, after conducting
a Burk hearing, must specifically state in the record the
basis and calculation for its determination that the fee
awarded is reasonable. Green Bay Packaging v. Preferred

Packaging, 1996 OK 121, 932 P.2d 1091.18 Furthermore,
in a multifaceted case involving judgment in which only
some of the matters authorize attorney fees the court
must distinguish, on the record, between the compensable
and non-compensable attorney time and effort. Green Bay
Packaging v. Preferred Packaging, 1996 OK 121, 932 P.2d
1091; Sisney v. Smalley, 1984 OK 70, 690 P.2d 1048. The
final calculation of the compensatory fee must bear some
reasonable relationship to the amount in controversy. Arkoma
Gas Company v. Otis Engineering Corp., 1993 OK 27, 849
P.2d 392; Southwestern Bell Telephone Co. v. Parker Pest

Control, Inc., 1987 OK 16, 737 P.2d 1186.19 The same general
principles apply when expert witness fees are requested.

¶ 65 The Beneficiaries' contentions are that: (1) There ought
to be a division between compensable and non-compensable
fees similar to Sisney v. Smalley, and (2) The amount granted
is excessive.

¶ 66 The circumstances here do not present a case such as
Sisney v. Smalley where the fees must be apportioned between
claims, only one of which carries with it authorization for
attorney fees. The underlying claims that Trustee failed to
diversify the Trust assets and to account to Beneficiaries each
implicate the application of Section 175.57(D). In addition,
Trustee's counsel did not apportion time among claims so
much as among aspects of the case. These aspects included
initial activities following the onset of the dispute, general
case administration, and summary judgment preparation. The
latter two categories overlapped somewhat to include trial
preparation.

¶ 67 On the other hand, the record does reflect that a
substantial portion of the claimed attorney fees, as well as a
substantial portion of the expert witness fees, were devoted
to preparation and presentation of the summary judgment
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predicated upon Beneficiaries' claims, as opposed to Trustee's
affirmative defenses—an unsuccessful endeavor based upon

this Court's Opinion.20

¶ 68 Thus, instead of a dichotomy based upon compensable
and non-compensable claims this case presents a dichotomy
based upon successful and unsuccessful, optional pre-trial
activities leading up to this Court affirming a summary
judgment on one premise out of three presented. As a result,
Trustee's counsel, under the trial court's fee judgment would
be reimbursed for activity, *951  partly optional, for which
Trustee did not prevail, including the accounting.

¶ 69 In summary, this Court concludes from the record that
attorney fees and expert witness fees were incurred in:

1. Preparation and presentation of a summary judgment
based upon Trust performance but which was
unsuccessful as a result of this appeal;

2. Preparation and presentation of a summary judgment
based upon the affirmative defense of exoneration and
which also was unsuccessful as a result of this appeal;

3. Preparation and presentation of a summary judgment
based upon the affirmative defense of authorization and
which was successful as a result of this appeal;

4. Preparation and presentation of the accounting sought by
the Beneficiaries, thus making them a “prevailing party”
on that issue; and

5. General case administration from onset to hearing
on summary judgment. This aspect included trial
preparation which duplicated especially Item 1 but
which was necessary due to scheduling and the fact
that Trust performance was to be a principle element of
defense at trial.

 ¶ 70 Although the trial court did not compute the lodestar fee,
the fee granted necessarily accepted the hours and hourly rates
sponsored by Trustee's counsel, subject to the adjustments

enumerated in the decision.21 As a result, the attorney
compensation and the expert witness fees included payment
not only for activity which has proven to be unsuccessful but
also for activity, the motion for summary judgment, which
was optional in the first instance. This result must be weighed
in light of the requirement of Section 175.57(D) that the award
be just, equitable, and reasonable.

 ¶ 71 This Court recognizes that a lodestar fee may be
unreasonably high or unreasonably low. Southwestern Bell
Telephone Co. v. Parker Pest Control, Inc., 1987 OK 16 at
¶¶ 10–12, 737 P.2d at 1189; Burk v. City of Oklahoma City,
1979 OK 115 at ¶ 7, 598 P.2d at 660–61. The time and
labor spent by the attorney in performing services for which
compensation is sought is an important factor to be considered
in setting a reasonable fee. However, the time element must
be considered in connection with other factors. Fees cannot
fairly be awarded on the basis of time alone. Southwestern
Bell Telephone Co. v. Parker Pest Control, Inc., 1987 OK 16
at ¶ 14, 737 P.2d at 1189; Burk v. City of Oklahoma City, 1979
OK 115 at ¶ 7, 598 P.2d at 660–61; RJB Gas Pipeline Co. v.
Colorado Interstate Gas Co., 1989 OK CIV APP 100, ¶ 67,
813 P.2d 1, 13–14.

 ¶ 72 Here, the record fails to demonstrate the necessary
findings and computations to support the sums awarded as
fees and expenses. The absence of these findings has been
made more acute as a result of this Court's decision here. It is
well known that appellate courts of this State will not make
first instance determinations of disputed fact issues as that is
the function of the trial court. Bivins v. State ex rel. Oklahoma
Memorial Hosp., 1996 OK 5, ¶ 19, 917 P.2d 456, 457.

¶ 73 In order to calculate a just, equitable, and fair
fee, including the allowable expenses, the trial court must
first compute, on the record, the lodestar fee. Here, that
computation shall exclude all fees, including expert witness
charges, which were devoted to the optional, unsuccessful
summary judgment effort.

¶ 74 Then, pursuant to Burk, the trial court may consider
additional factors, as applicable, to arrive at the final fee and
allowed expenses that the trial court deems just, equitable, and
reasonable. This process decides whether the lodestar fee will
be increased or enhanced. Enhancement is tied, by definition,
to the court's award of attorney's fees as an upward adjustment
of the lodestar figure the district court calculated. Oklahoma
Bar Assoc. v. Weeks, 1998 OK 83, ¶ 21, 969 P.2d 347, 353.

*952   ¶ 75 In addition, the trial court may give
consideration at this stage to the optional activities involving
the unsuccessful theories used in the quest for summary
judgment. Where a lawsuit consists of related issues or
claims, a plaintiff who has won substantial relief should not
have his attorney's fee reduced simply because the court did
not adopt each contention raised. But where the plaintiff
achieved only limited success, the district court should award
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only that amount of fees that is reasonable in relation to
the results obtained. Hensley v. Eckerhart, 461 U.S. 424,
103 S.Ct. 1933, 76 L.Ed.2d 40 (1983). Thus, factors such
as whether the optional, unsuccessful activity was necessary,
reasonable, or useful to the ultimate outcome of the case may
be considered.

¶ 76 On remand the trial court shall determine the proper
amount of the attorney's fee award in light of these standards.
The final calculation, and the supporting findings, shall also
be set forth in the judgment.

Miscellaneous Charges

 ¶ 77 The trial court allowed Trustee to recover costs incurred
by his attorneys for Westlaw and Internet and miscellaneous
office supplies. These items must be disallowed. Wilson v.
Glancy, 1995 OK 141, 913 P.2d 286, Supplemental Opinion,
1995 OK 141 at ¶ 9, 913 P.2d at 292; Oklahoma Turnpike
Auth. v. New Life Pentecostal Church of Jenks, 1994 OK 9,
¶¶ 3–4, 870 P.2d 762, 764; Oklahoma Turnpike Auth. v. New,
1993 OK 42, ¶ 10, 853 P.2d 765, 767. Under those cases,
these items are part of the attorney's overhead rather than
“expenses” under Section 175.57(D).

¶ 78 The trial court also granted substantial reproduction
costs. The statute on costs permits taxation of reproduction
costs only for copies necessarily used at trial. 12 O.S.
Supp.2000, § 942(4). As with the other items, these
reproduction costs were part of overhead as there was no trial
in the action and must be disallowed for the same reason.

SUMMARY

¶ 79 Section 175.57(D) entitles Trustee to fees, expenses, and
expert witness fees as a statutory exception to the American
Rule. Nevertheless, any such award must be shown on the
record to be just, equitable, and reasonable. This record
demonstration must be accomplished by following the Burk
guidelines and mandate so as to present, in the record, the
lodestar fee calculation and the final fee calculation.

¶ 80 Here, the lodestar fee calculation must exclude optional,
unsuccessful summary judgment activities, associated
expenses, and expert witness fees and costs disallowed by this
Opinion. Thereafter, in accord with this Opinion, and utilizing
the remaining Burk guidelines in conjunction with the general

authority specified in Section 175.57(D), the trial court must
then calculate the final fee, associated expenses, and expert
witness fees it deems to be just, equitable, and reasonable.
The trial court's findings and calculations are to be shown in
the judgment. Moreover, the trial court must determine, based
upon “justice and equity,” whether the Trust alone, the adult
Beneficiaries alone, or some combination of Trust and adult
Beneficiaries or Trust and all Beneficiaries should bear the
burden of the sums awarded.

¶ 81 Therefore, the decision of the trial court granting
attorney fees, expenses, and expert witness fees is affirmed in
part, reversed in part, and remanded for further proceedings
consistent with this Opinion.

CONCLUSION

¶ 82 The trial court's decision concerning summary judgment
based upon the Trustee's affirmative defense of authorization
is affirmed, as set out in Part I of this Opinion. The trial court's
decision concerning the grant of attorney fees, expenses and
witness fees, as set out in Part II of this Opinion, is affirmed in
part, reversed in part, and remanded for further proceedings
consistent with this Opinion.

¶ 83 AFFIRMED IN PART, REVERSED IN PART,
AND REMANDED FOR FURTHER PROCEEDINGS
CONSISTENT WITH THIS OPINION.

*953  ¶ 84 COLBERT, J. (sitting by designation), concurs,
and TAYLOR, J., dissents.

TAYLOR, J., dissenting
¶ 1 I must dissent. I believe the provisions of 60 O.S.
Supp.2000 175.57(D) were enacted to give courts discretion
in trust proceedings such as this. Here, the record reflects
careful scrutiny by the trial judge in awarding attorney's
fees and costs. The record also shows the court considered
the factual elements required by Burk v. City of Oklahoma
City, 1979 OK 115, 598 P.2d 659. There was no abuse of
discretion by the trial judge. To the contrary, the court below
should be commended for the professionalism demonstrated
in presiding over this complex and difficult case.

¶ 2 Although it is likely the former trustee's attorney made the
strategic decisions concerning the defense of this litigation,
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the majority opinion will leave the former trustee exposed to
the potential of personal liability for substantial attorney's fees
incurred while successfully defending his actions as trustee. I
believe that, under these circumstances, such exposure is not
just or equitable.

¶ 3 I would affirm the trial court in all respects.

All Citations

25 P.3d 936, 2001 OK CIV APP 48

Footnotes
1 The summary judgment dealt only with the claim of mismanagement but the judgment decree complies with 12 O.S.

Supp.2000, § 994(B). Moreover, the Trustee resigned during the proceedings and accountings were tendered. The
sole question in Part I of this Opinion relates to the summary judgment deciding that Beneficiaries had no claim for
mismanagement and damages. Trustee claimed an attorney fee and fees from the Trust, having previously never taken
any fee for services as Trustee. These questions are discussed in Part II of this Opinion.

2 One scenario advocated by Beneficiaries, if followed, would have resulted in the trust having a zero balance in the late
1970's.

3 The Trust was originally drawn by one of the settlors, who was a trust lawyer and the father of the Trustee, a resident
of the State of Minnesota, and in accord with Minnesota law.

4 The Trust was moved to Oklahoma when Trustee moved into this State. However, the parties do not argue that Minnesota
law controls. Moreover, neither party asserts that any language was inserted into the Trust by or on behalf of the Trustee
here so as to invoke the provisions of 60 O.S. Supp.2000, § 175.57(F)(1)(b) and (2).

5 Prior to 1995, 60 O.S.1991, § 161, directed the trustee to use a Prudent Man standard and by construction this standard
included a duty to diversify. See cases collected at 24 ALR3d 730. In 1995, the Uniform Prudent Investor Act (UPIA)
became law and this Act specifically requires diversification of investments. 60 O.S. Supp.2000, § 175.63. Beneficiaries
have not maintained that the Trustee's duties under Section 175.64 of the UPIA at the inception of the Trust apply here
and the UPIA applies only to decisions made after 1995 for then existing trusts. 60 O.S. Supp.2000, § 175.71.

6 Section 163 states:
A trustee may retain in trust any property originally received into the trust and any substitution therefor without liability
for such retention.

7 Minn. St. Ann. §§ 501B.151, 501B.152.

8 Section 175.63 states:
Diversification. A trustee shall diversify the investments of the trust unless the trustee reasonably determines that,
because of special circumstances, the purposes of the trust are better served without diversifying.

9 The trial court retains jurisdiction to determine attorney fee and costs issues. Okla. Sup.Ct. Rules 1.22, 1.26(d), 12 O.S.
Supp.2000, ch. 15, app. Review of the decision proceeds under the accelerated procedures because the appeal on the
merits also proceeds under that procedure. Okla. Sup.Ct. Rule 1.36(l ), 12 O.S. Supp.2000, ch. 15, app. The trial court's
order complies with 12 O .S. Supp.2000, § 994(A).

10 60 O.S. Supp.2000, § 175.24(A)(9) and (B)(3) provides authority for the trustee:
(A)(9). To employ attorneys, accountants, agents, and brokers reasonably necessary to the administration of the trust
estate....
....
(B)(3). A trustee shall have a lien and may be reimbursed ... all advances made for the benefit or protection of the trust
or its property and all expenses ... incurred in or about execution or protection of the trust....
60 O.S. Supp.2000, 175.57(D) provides:
(D). In a judicial proceeding involving a trust, the court may in its discretion, as justice and equity may require, award
costs and expenses, including reasonable attorney's fees, to any party, to be paid by another party or from the trust
which is the subject of the controversy.

Here, Trustee did not seek, and the trial court did not award, any fees against the Beneficiaries individually. Moreover,
no party offered any argument concerning the propriety of looking solely to the Trust, or partly to individuals and partly to
the Trust. This Court observes that there are minors who are beneficiaries and whose interests may have been, at least
at this stage, adverse to the adult beneficiaries regarding the placement of the burden of payment.
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11 Trustee cited Article IV, page 5, of the Trust document. That section does not make provision for payment of expenses
and charges. Language to that effect is found in Article VI, subpart 6, page 6, of the Trust document presented in the
summary judgment proceedings. No evidentiary material concerning language of the Trust document was presented at
the attorney fee hearing.

12 The trial court acts as a court of equity in trust matters. See Faulk v. Rosecrans, 1953 OK 358, 264 P.2d 300.

13 Transcript Record, pp. 140–42.

14 The Supplemental Petition in Error lists failure of the trial court to reject the fee request as an issue. However, the
trial record before this Court discloses that the matter of Trustee compensation was continued by the trial court without
objection. Moreover, the judgment, as authorized for immediate appeal under 12 O.S. Supp.2000, § 994(A), contains no
decision regarding the Trustee's compensation or the trial court's continuance of that inquiry.

15 Litigation under the Trust Code is subject to the Code of Civil Procedure. 60 O.S. Supp.2000, § 175.23(D).

16 If the condemnation statute failed to grant such fees and costs, then it would risk failing to pass constitutional muster
because the Constitution bans taking of property without just compensation. The statute then provides the property owner
the opportunity to receive full compensation unadjusted by expert witness fees.

17 Lawyers seeking an award of attorney fees are required to “present detailed time records to the court and to offer evidence
of the reasonable value for the services performed, predicated on the standards within the local legal community.” Green
Bay Packaging v. Preferred Packaging, 1996 OK 121, 932 P.2d 1091; Oliver's Sports Center v. National Standard Ins.
Co., 1980 OK 120, 615 P.2d 291. The criteria for calculation of fees are set out in Burk v. City of Oklahoma City, 1979
OK 115, ¶ 8, 598 P.2d 659, 661. Counsel for Trustee presented the attorney fee request in conformity with this rule.

18 Here, the trial court's judgment specified only the deductions from the fees as requested. Otherwise the judgment does
not specify the facts and computations used to support the award as required under Burk. Burk v. City of Oklahoma City,
1979 OK 115 at ¶ 22, 598 P.2d at 663. However, it is clear from the record that the trial court awarded the hours and the
hourly rate, less the listed deductions, all as presented by counsel for Trustee.

19 The Arkoma Gas case demonstrated that this criterion serves as a check against an unfair result from a simple
mathematical calculation. Southwestern Bell used the criterion to review whether a case was “overworked.”

20 This aspect of the summary judgment was reviewed under Part I above. This Court has determined that summary
judgment should not have been granted on this aspect of the case.

21 The lodestar fee is the base fee computed as the reasonable number of hours times the reasonable hourly rate. Burk v.
City of Oklahoma City, 1979 OK 115 at ¶ 7, 598 P.2d at 660–61.

End of Document © 2021 Thomson Reuters. No claim to original U.S.
Government Works.
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Court of Chancery of Delaware, New Castle County.

The RIGGS NATIONAL BANK OF
WASHINGTON, D.C. and Edward H.

Porter, Jr., Trustees under the Will
of Willard Saulsbury, Petitioners,

v.
Ruth Anna ZIMMER et al., Respondents.
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|

Decided April 9, 1976.

Synopsis
Beneficiaries of trust estate filed claim to surcharge trustees,
and moved to compel trustees to produce specified legal
memorandum. The Court of Chancery, New Castle County,
Quillen, Chancellor, held that memorandum was prepared
for benefit of trust beneficiaries and not for purpose of
trustees' own defense in any litigation against themselves;
that attorney-client privilege did not bar trustees' disclosure
of legal memorandum to beneficiaries, in view of fact that
such memorandum had been prepared at trustees' request
for benefit of beneficiaries; and that work product privilege
did not bar trustees' disclosure of legal memorandum to
beneficiaries, in view of fact that such memorandum had been
prepared at trustees' request for benefit of beneficiaries, and
in view of fact that beneficiaries had ‘substantial need’ for
memorandum because they were entitled to know what legal
opinion had been sought on their behalf and what was done
in light of that opinion on their behalf.

Motion granted.

*710  Opinion and Order on motion by certain respondents
to compel production. Motion Granted.

Attorneys and Law Firms

Richard G. Elliott, Jr., of Richards, Layton & Finger,
Wilmington, for petitioners.

Andrew G. T. Moore, II, of Killoran & Van Brunt,
Wilmington, for certain minor and other respondents.

Charles S. Crompton, Jr., of Potter, Anderson & Corroon,
Wilmington, for Ruth Anna Zimmer and certain other
respondents.

Johannes R. Krahmer of Morris, Nichols, Arsht & Tunnell,
Wilmington, for Lillian P. Hunter and certain other
respondents.

Opinion

QUILLEN, Chancellor:

There remains in this litigation, a surcharge claim brought by
certain beneficiaries of the Trust Estate of Willard Saulsbury
to compel the trustees to reimburse the estate for alleged
breaches of the trust in regard to certain tax matters. The
case comes before the Court on the discovery motion of the
beneficiaries to compel production of a legal memorandum
prepared in September of 1973 by David S. Workman,
Esquire, of the firm of Richards, Layton and Finger. The
trustees have declined to produce the document in question
on two grounds; the attorney-client privilege and the work
product privilege.

The material facts appear undisputed. In his capacity as
trustee, Edward H. Porter, Jr., in August and September of
1973, communicated certain facts to the firm of Richards,
Layton and Finger for the purpose of securing a legal
opinion in connection with the trustees' pending petition for
instructions and particularly in anticipation of potential tax
litigation on behalf of the trust with the State of Delaware,
Division of Revenue. That potential litigation concerns the
same subject matter now in issue by the surcharge claim.
In response to Porter's request, Mr. Workman, an associate
of the firm, prepared a legal memorandum based upon
communications with Porter. It is asserted by the beneficiaries
and acknowledged by the trustees that the law firm was
compensated for the preparation of the memorandum from
the corpus of the trust estate. Approximately a year later, in
October of 1974, the beneficiaries filed a claim to surcharge
the trustees and it is the discovery requested in connection
with the surcharge claim which is presently challenged. It
should be noted that the motion to compel is directed to a
single document in a specific litigation context. While the
surcharge claim has been filed in the same civil action in
which the trustees petitioned for instructions, it is in substance
and effect separate litigation initiated by certain beneficiaries,
who were respondents to the trustees' petition, and it will be
so treated herein.
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In seeking to withhold the information demanded here, the
trustees first contend that the ‘Workman memorandum’ is
within the attorney-client privilege and is therefore protected
from disclosure. The basis of this argument is that the
document is the result of confidential communications
between the trustee and his attorneys for the purpose of
securing legal assistance. And, in accordance with the policy
favoring freedom and honesty of discourse between a client
and his attorney, it is argued that it is necessary to prevent
disclosure.

The trustees contend secondly that the document is clearly
the work product of their attorney, prepared in connection
with potential litigation with the State of Delaware. While
acknowledging the fact that the particular document sought
in this instance was not prepared with respect to the
*711  surcharge claim now in issue, but primarily for

assistance in a separate tax claim involving different parties,
they nevertheless assert that the work product rule is still
applicable and that work product prepared for one case
remains subject to protection in later litigation. In support
of that argument the trustees cite several cases and rely
upon the policy which supports the work product privilege,
i.e. the protection of an attorney's mental processes and
the necessity for confidentiality in the performance of his
professional functions. Having characterized the document as
work product, the trustees contend that, under the discovery
rules, the beneficiaries must establish a substantial need for
the material in the preparation of their case and an inability
without undue hardship to obtain the substantial equivalent
by other means. See Rule 26(b)(3), Court of Chancery Rules.
Asserting no such showing was made here, the trustees
maintain that disclosure is not required.

The beneficiaries' argument is simply that the Workman
memorandum cannot be subject to the various privileges
asserted by the trustees because, in effect, it was prepared
for Their benefit and in aid of the administration of the trust.
In support of that argument, they emphasize the fact that the
fees for the preparation of the document in question were
paid out of the corpus of the trust and therefore indirectly by
the beneficiaries. Because the memorandum was completed
over a year before the surcharge claim was filed and months
before it was first asserted, they argue that it cannot logically
be considered to have been in aid of the trustees' defense of
the surcharge claim. The issue as framed by the beneficiaries,
therefore, is simply whether they are entitled to inspect an
opinion of counsel procured by a trustee to aid him in his

duties as administrator of the trust. They view the issue
basically as one of the substantive law of trusts.

This is not a simple case of a single client communicating
with his attorney to obtain legal assistance but presents a
situation which involves the rights of other parties as well.
Thus, it seems to me that whether or not disclosure of the
document in question should be allowed in this instance
must be determined in light of the purpose for which it was
prepared, and the party or parties for whose benefit it was
procured, in relation to what litigation was then pending or
threatened. If it is determined that the beneficiaries were
ultimately the persons intended to benefit from the legal
assistance requested and the memorandum which was drafted
in response thereto, the issue of the asserted right to inspect
the document against the defensive claim of privileges comes
into clearer focus.
 I find on the basis of the record that the Workman
memorandum was prepared ultimately for the benefit of the
beneficiaries of the trust and Not for the purpose of the
trustees' own defense in any litigation against themselves.
At the time it was prepared the litigation which was then
pending was a petition for instructions, the very nature of
which normally indicates that the trustees were not implicated
in any way. There was also the possibility of potential
litigation against the State of Delaware, Division of Revenue.
Both of these actions suggest that the legal assistance to
the trustees would be rendered only in their service to the
beneficiaries. In both instances, the ultimate or real clients
were the beneficiaries of the trust, and the trustee, Mr. Porter,
in his capacity as a fiduciary, was, or at least should have been,
acting only on behalf of the beneficiaries in administering
the trust. At that stage, there were no procedings requiring
the trustees to seek legal advice personally. As of that
time there are in the record no allegations of litigation, or
even threats of it, against the trustees. Moreover, there is
nothing before the Court to suggest that the purpose of the
Workman memorandum was defensive on the trustees' part.
Clearly then, the rights of the beneficiaries would have been
the foremost consideration in Mr. Porter's consultations and
communications with his legal advisers. Moreover, *712
the payment to the law firm out of the trust assets is a
significant factor, not only in weighing ultimately whether
the beneficiaries ought to have access to the document, but
also it is in itself a strong indication of precisely who the
real clients were. I conclude that the legal services were
performed at the request of the trustee for the benefit of the
beneficiaries of the trust. Indeed, were this not the case, it
may have been improper to charge the trust estate with cost of
the legal services. The Delaware Supreme Court has indicated
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two situations in which an allowance from a trust corpus for
attorneys' fees is legitimate. In Bankers Trust Company v.
Duffy, Del.Supr., 295 A.2d 725, 726 (1972), the Court found
such an allowance proper: ‘when the attorneys's services were
necessary for the proper administration of the trust . . . or
where the services otherwise resulted in a benefit to the
trust. . . .’

Next, it is necessary to consider whether the beneficiaries
ought to be permitted to inspect documents prepared by an
attorney on their behalf though completed at the request of
the trustee or whether the privileges asserted are of such
compelling importance as to allow the trustee to withhold
the documents from them. For the reasons which are set
forth below, I conclude that the trustee's invocation of the
privileges cannot shield the document involved herein from
the beneficiaries' desire to examine it.

Initially, and most importantly, it must be noted that the
trustees have substantive fiduciary duties to the beneficiaries.
The special relationship puts this case in an entirely different
context than a simple motion for discovery against a claim of
privilege. Incredibly, counsel agree that American case law is
practically nonexistent on the duty of a trustee in this context.
But our treatise writers have not been silent. Thus, Professor
Scott writes:
‘A beneficiary is entitled to inspect opinions of counsel
procured by the trustee to guide him in the administration of
the trust.’

II Scott on Trusts, 3d Ed., s 173. The trustee has been
described as a mere representative whose function is to attend
to the disposition and maintenance of the trust property so
that it may be enjoyed by the beneficiaries in the manner
provided by the settlor. In order for the beneficiaries to
hold the trustee to the proper standards of care and honesty
and procure for themselves the benefits to which they are
entitled, their knowledge of the affairs and mechanics of
the trust management is crucial. See Bogert on Trusts, 2d
Ed., s 961. And, when the beneficiaries desire to inspect
opinions of counsel for which they have paid out of trust
funds effectively belonging to them, the duty of the trustees
to allow them to examine those opinions becomes even more
compelling. The distinction has often been drawn between
legal advice procured at the trustee's Own expense and for
his Own protection and the situation where the trust itself is
assessed for obtaining opinions of counsel where interests of
the beneficiaries are presently at stake. See Restatement of
Trusts, 2d, s 173 comment b.

This fiduciary duty has led the English courts to conclude that
beneficiaries have the right to inspect the opinions of counsel
in circumstances such as those in the case at bar. Indeed, that
has been the English rule for over one hundred years. Talbot v.
Marshfield, 2 Drew & Sm. 549, 62 Eng.Rep. 728 (Ch.1865).
See also Wynne v. Humberston, 27 Beav. 421, 54 Eng.Rep.
165 (1858); In re Mason, 22 Ch.D. 609 (1883). Delaware is a
State with a strong English common law tradition and English
authorities, both at law and in equity, even as to matters of
persuasion, perhaps have more weight here than elsewhere. It
seems clear to this Court that, given a matter of specific and
legitimate concern, a beneficiary's interest in the trust affairs
ought to be encouraged rather than thwarted and the trustee's
duty in that respect should be characterized by complete and
continuing *713  openness. To me the question becomes
whether the privileges claimed and the policies supporting
them should override a clearly desirable rule of substantive
trust law.
 The attorney-client privilege was discussed by Chancellor
Duffy in Texaco, Inc. v. Phoenix Steel Corporation, Del.Ch.,
264 A.2d 523, 524 (1970) in pertinent part as follows:
‘Attorney-client privilege is established in Delaware, not by
statute but by application of common law principles. . . . The
requisites of privilege are those stated by Judge Wyzanski
in United States v. United Shoe Machinery Corporation,
89 F.Supp. 357 (D.Mass.1950). an opinion which is now
regarded as landmark:

“The privilege applies only if (1) the asserted holder of the
privilege is or sought to become a client; (2) the person
to whom the communication was made (a) is a member of
the bar of a court, or his subordinate and (b) in connection
with this communication is acting as a lawyer; (3) the
communication relates to a fact of which the attorney was
informed (a) by his client (b) without the presence of strangers
(c) for the purpose of securing primarily either (i) an opinion
on law or (ii) legal services or (iii) assistance in some legal
proceeding, and not (d) for the purpose of committing a crime
or tort; and (4) the privilege has been (a) claimed and (b) not
waived by the client.”

The attorney-client privilege protects the communications
between a client and an attorney acting in his professional
capacity where the communications are intended to be
confidential, and the confidentiality is not waived. See United
States v. United States Shoe Macinery Corp., 89 F.Supp.
357 (D.Mass.1950); Texaco, Inc. v. Phoenix Steel Corp.,
supra; State of Delaware ex rel. State Highway Department
v. 62.96247 Acres of Land in New Castle County, Del.Super.,
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193 A.2d 799 (1963); 8 Wigmore on Evidence (McNaughton
rev. 1961) s 2285. Wigmore lists four fundamental conditions
necessary to the establishment of the attorney-client privilege:
‘(1) The communications must originate in a Confidence that
they will not be disclosed.

‘(2) This element of Confidentiality must be essential to the
full and satisfactory maintenance of the relation between the
parties.

‘(3) The Relation must be one which in the opinion of the
community ought to be sedulously Fostered.

‘(4) The Injury that would inure to the relation by the
disclosure of the communications must be Greater than the
benefit thereby gained for the correct disposal of litigation.’

 Thus, the purpose of the attorney-client privilege is to foster
the confidence of the client and enable him to communicate
without fear in order to seek legal advice. Valente v. Pepsico,
Inc., 68 F.R.D. 361, 367 (D.Del. 1975). This is indeed
important. But courts have noted that the privilege is an
exception to the usual rules requiring full disclosure and its
scope can be limited where circumstances so justify. United
States v. Goldfarb, 328 F.2d 280 (6th Cir.1964); Valente
v. Pepsico, Inc., supra, 68 F.R.D. at 367; McCormick on
Evidence, 2d Ed., s 89. It should also be recognized that
the privilege belongs to the client and not to the attorney.
McCormick, supra, s 92.

 With these principles in mind, it is apparent that the trustee's
claim of attorney-client privilege here is unfounded. As a
representative for the beneficiaries of the trust which he is
administering, the trustee is not the real client in the sense
that He is personally being served. And, the beneficiaries are
not simply incidental beneficiaries who Chance to gain from
the professional services rendered. The very intention of the
communication is to aid the *714  beneficiaries. The trustees
here cannot subordinate the fiduciary obligations owed to the
beneficiaries to their own private interests under the guise
of attorney-client privilege. The policy of preserving the full
disclosure necessary in the trustee-beneficiary relationship
is here ultimately more important than the protection of
the trustees' confidence in the attorney for the trust. See
Valente v. Pepsico, supra, 68 F.R.D. at 367 wherein the
requirement that the privilege be not otherwise in violation of
a weightier public policy than the preservation of confidential
attorney-client communications was discussed. The fiduciary

obligations owed by the attorney at the time he prepared
the memorandum were to the beneficiaries as well as to the
trustees. In effect, the beneficiaries were the clients of Mr.
Workman as much as the trustees were, and perhaps more so.

The trustees rely upon a case from the Federal District
Court of the Eastern District of New York, In re Prudence-
Bonds Corporation, 76 F.Supp. 643 (E.D.N.Y.1948). Indeed
that decision is cited as the only American case specifically
dealing with the problem at hand in regard to the attorney-
client privilege and it reached a different result than the
English authority noted above. Some of the language in the
Prudence-Bonds case is in striking contrast to the English
rule. It emphasizes the necessity of having the corporate
trustee free to exercise its own judgment after consulting
with counsel and that such freedom should be unhindered
by the threat of future disclosure of the attorney-client
communication.

Initially, it should be noted that the English authority,
in my judgment, puts the proper emphasis on fiduciary
responsibility and that emphasis is especially appropriate in
the private testamentary trust which exists here.

Secondly, as the Prudence-Bonds opinion itself recognized,
the factual situation was distinguishable from the typical
trust and the Court said: ‘I do not think the English cases
apply to the situation here.’ (Emphasis added). 76 F.Supp.
at 646. And, indeed there is a difference. The Prudence-
Bonds case involved an indenture trustee for an issue of
corporate bonds. While distinction can perhaps be drawn on
the basis of the breadth of discovery sought or the somewhat
fuzzy concern over work product, I do not emphasize that
distinction. But there runs through the opinion concern about
the multiple rights of the various persons in the indenture trust
arrangement. This is perhaps illustrated at 76 F.Supp. 646—
647 where the Court said:
‘Where we have a corporate trustee, the rights involved are
not alone the rights of a bondholder but of all parties to the
Trust Agreement. Thus the Debtor, the Corporate Trustee and
the Bondholders have rights which must be protected.’

To put it another way, it is more difficult, due to multiple
interests involved in the Prudence-Bonds situation, to label
the bondholders' interest there as the equivalent of the client's
interest than it is the case now before the Court. That strikes
me as the key difference and a firm basis for distinguishing
the Prudence-Bonds case. Since in this case the real clients are
the beneficiaries themselves, unlike the situation in Prudence-
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Bonds where the trustee was the actual client, the attorney-
client privilege is here not as compelling.

I conclude that the attorney-client privilege does not bar the
disclosure sought by the instant motion to compel.
 I turn now to the work product privilege. The trustees'
invocation of the work product privilege presents a slightly
different problem, because that privilege is not that of the
client, but one belonging to the attorney. Duplan Corp. v.
Moulinage et Retorderie de Chavanoz, 487 F.2d 480 (4th Cir.
1973). Closely allied to the need of promoting a policy of
free disclosure by the client to enable the lawyer to render
professional assistance most effectively *715  is a public
policy protecting the privacy of lawyers in their work and
encouraging the freedom of lawyers from interference in the
task of preparing their clients' cases for trial. Hickman v.
Taylor, 329 U.S. 495, 67 S.Ct. 385, 91 L.Ed. 451 (1947);
Duplan Corp. v. Moulinage et Retorderie de Chavanoz, supra;
Republic Gear Co. v. Borg-Warner Corp., 381 F.2d 551 (2d
Cir. 1967).

The work product privilege has been formalized by Court
Rule and, in a sense, is now codified. Rule 26(b)(3) of the
Chancery Court Rules provides in relevant part:
‘. . . a party may obtain discovery of documents and tangible
things otherwise discoverable under subdivision (b)(1) of
this rule and prepared in anticipation of litigation or for
trial by or for another party or by or for that other party's
representative (including his attorney, consultant, surety,
indemnitor, insurer, or agent) only upon a showing that
the party seeking discovery has substantial need of the
materials in the preparation of his case and that he is unable
without undue hardship to obtain the substantial equivalent
of the materials by other means. In ordering discovery of
such materials when the required showing has been made,
the Court shall protect against disclosure of the mental
impressions, conclusions, opinions, or legal theories of an
attorney or other representative of a party concerning the
litigation.’

Compare: Wise v. Western Union Telegraph Co., Del.Super.,
6 W.Harr. 456, 178 A. 640 (1935); Empire Box Corp.
v. Illinois Cereal Mills, Del.Super., 8 Terry 283, 90 A.2d
672 (1952); Frank C. Sparks Co v. Huber Baking Co.,
Del.Super., 10 Terry 267, 114 A.2d 657 (1955); McManus
v. Food Fair Stores, Inc., Del.Super., 188 A.2d 678 (1962).
Because the work product privilege has as its overriding
concern the protection of the Lawyer as he performs his
professional functions, the continued application of that

privilege in a situation such as the one now presented may
be more important than the trustees' privilege for confidential
communications. Nevertheless, I am persuaded that the work
product should not bar the disclosure sought on the present
application.

It is agreed that the pertinent question to be determined here is
whether the Rule applies to materials prepared in connection
with litigation previously anticipated, rather than the litigation
in which production is sought. The trustees maintain that,
in light of the principles upon which the privilege is based,
it is only logical that the protection of the work product
doctrine not be confined to the litigation for which it was
prepared. The beneficiaries, on the other hand, contend that
the work product immunity does not extend to later litigation
not involving the same parties. Furthermore, they argue that
the dual litigation issue is irrelevant since the memorandum
was prepared on their behalf and that the work product claim
is merely the trustees' tactic for circumventing their fiduciary
duty to make such information available.
 First, it should be mentioned that the fact that the surcharge
claim was not pending at the time the Workman memorandum
was completed is not of controlling significance. The
privilege for trial preparation materials does not require
the existence of an actual pending lawsuit but only that
materials be written specifically in preparation for threatened
or anticipated litigation. Secondly, the decisions are not
in agreement as to whether or not actual preparation
material under Rule 26(b)(3) is protected only if prepared in
anticipation of litigation or for trial in the same case in which
the immunity accorded to such material is sought. Professor
Moore in 4 Moore's Federal Practice, 2d Ed., para. 26.64(2)
at p. 415—416, in dealing with the issue, noted:
‘. . . Prior to the 1970 amendments (to the Federal Rules
of Civil Procedure), *716  the question as to whether the
papers in one action were to be considered ‘work product’
for purposes of a subsequent one, turn on whether the first
action was complete and upon the relationship between the
first and second actions. There seems every reason to assume
that the same Rule would apply under Rule 26(b)(3) since the
underlying policies remain precisely the same.'

Some courts have held that an attorney's memorandum
in a prior case involving different parties does not have
the protection of the work product privilege, particularly
when the prior case is remote in time and issues from
the case being currently litigated. See e.g. United States
v. International Business Machines Corp., 66 F.R.D. 154,
178 (S.D.N.Y.1974); Tobacco and Allied Stocks, Inc. v.
Transamerica Corp., 16 F.R.D. 534, 537 (D.Del.1954).
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Others consider that the broad purpose of the rule which
is designed to encourage effective legal representation
by removing counsel's fear that his thoughts will be
invaded by his adversary if he records them would be
frustrated if access to his files were later permitted. Republic
Gear Co. v. Borg-Warner Corp., supra; Duplan Corp. v.
Moulinage et Retorderie de Chavanoz, supra; LaRocca v.
State Farm Mutual Automobile Insurance Co., 47 F.R.D. 278
(W.D.Pa.1969).

 Thus, the decisions do not provide an easy answer. Each case
must turn on its own facts. The decision appropriately would
depend on how closely related the prior litigation is to the
litigation at hand. In this case, notwithstanding the similar
legal issues involved in the trust's claim against the State and
the surcharge claim, I do not find it necessary to resolve this
question. In the particular factual situation at hand, I am of the
view that the work product privilege should not be applied to
obstruct the beneficiaries' quest for discovery even granting
the privilege extends to subsequent litigation.

In the first place, irrespective of whether or not the two cliams
involved separate parties, the memorandum was prepared for
the benefit of the beneficiaries and the attorney's actions were
in the context that the beneficiaries were the ultimate clients to
be served. Only the memorandum, the document intended to
be communicated to the client, is being sought. To permit the
work product privilege to shield the memorandum from the
beneficiaries would contravene the policy of full disclosure
which is essential in the trustee-beneficiary relationship.
Moreover, although the rationale is not precisely the same,
it is not totally true, as contended by the trustees, that the
English authorities previously relied upon are beyond a work
product context. The English courts have developed a concept
of privilege to include all documents prepared by or for
counsel with a view to litigation. Hickman v. Taylor, supra,

at 329 U.S. 510, 67 S.Ct. 385; 4 Moore's Federal Practice,
26.63(2); Bray on Discovery (1885), p. 404 et seq. The
trust law previously noted exists notwithstanding the context
of professional legal privilege including this documentary
privilege. Bray, supra, p. 379—381. The principles of English
trust law previously noted are applicable in the work product
context and I apply them again. Therefore, I do not believe
the work product privilege applies given the public policy
considerations present in this case.

Secondly, I believe the requirement of ‘substantial need’ for
the document has been fulfilled here. There is no ‘substantial
need’ in the sense that the beneficiaries need to know the
legal views expressed in the memorandum. They do not as
they are represented by competent counsel and can get expert
advice on the law. But, the beneficiaries are entitled to know
what the trustees did, that is, what legal opinion was sought
on their behalf and what was done in light of that opinion on
their behalf. The production of the opinion would fill a needed
factual gap not available, at least not with the same degree
of accuracy, from any other source. Thus, even were we to
*717  assume, contrary to the judgment expressed above, that

the work product privilege is fully operative, the beneficiaries
would nevertheless be entitled to inspect the material under
the standard set forth in the Rule.

I therefore conclude that the work product privilege does not
preclude the production of the Workman memorandum in this
case.

For the reasons stated above, the motion to compel production
of the Workman memorandum is granted. IT IS SO
ORDERED.

All Citations

355 A.2d 709

End of Document © 2021 Thomson Reuters. No claim to original U.S.
Government Works.
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SECTION 62-1-110. Fiduciary-lawyer privilege. 
 Whenever an attorney-client relationship exists between a lawyer and a fiduciary, communications 
between the lawyer and the fiduciary shall be subject to the attorney-client privilege unless waived by the 
fiduciary, even though fiduciary funds may be used to compensate the lawyer for legal services rendered to 
the fiduciary. The existence of a fiduciary relationship between a fiduciary and a beneficiary does not 
constitute or give rise to any waiver of the privilege for communications between the lawyer and the 
fiduciary. 
 
HISTORY: 2008 Act No. 211, Section 1, eff May 13, 2008; 2013 Act No. 100, Section 1, eff January 1, 
2014. 
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PAYMENT OF TRUSTEE FEES IN LITIGATION 

By Jordan S. Weitberg 
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Of course, Esther,” he said, “you don’t understand this 
Chancery business?”  

And of course I shook my head.  

“I don’t know who does,” he returned. “The lawyers have 
twisted it into such a state of bedevilment that the original merits 
of the case have long disappeared from the face of the earth. It’s 
about a will and the trusts under a will—or it was once. It’s about 
nothing but costs now. We are always appearing, and disappearing, 
and swearing, and interrogating, and filing, and cross-filing, and 
arguing, and sealing, and motioning, and referring, and reporting, 
and revolving about the Lord Chancellor and all his satellites, and 
equitably waltzing ourselves off to dusty death, about costs. That’s 
the great question. All the rest, by some extraordinary means, has 
melted away.” “ 

But it was, sir,” said I, to bring him back, for he began to rub 

his head, “about a will?“ 

 “ Why, yes, it was about a will when it was about anything,” 

he returned. “A certain Jarndyce, in an evil hour, made a great 
fortune, and made a great will. In the question how the trusts under 
that will are to be administered, the fortune left by the will is 
squandered away; the legatees under the will are reduced to such 
a miserable condition that they would be sufficiently punished if 
they had committed an enormous crime in having money left them, 
and the will itself is made a dead letter. All through the deplorable 
cause, everything that everybody in it, except one man, knows 

already is referred to that only one man who don’t know, it to find 
out—all through the deplorable cause, everybody must have 
copies, over and over again, of everything that has accumulated 
about it in the way of cartloads of papers (or must pay for them 
without having them, which is the usual course, for nobody wants 
them) and must go down the middle and up again through such an 
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infernal country-dance of costs and fees and nonsense and 
corruption as was never dreamed of in the wildest visions of a 

witch’s Sabbath. Equity sends questions to law, law sends 

questions back to equity; law finds it can’t do this, equity finds it 

can’t do that; neither can so much as say it can’t do anything, 
without this solicitor instructing and this counsel appearing for A, 
and that solicitor instructing and that counsel appearing for B; and 
so on through the whole alphabet, like the history of the apple pie. 
And thus, through years and years, and lives and lives, everything 
goes on, constantly beginning over and over again, and nothing 

ever ends. And we can’t get out of the suit on any terms, for we are 
made parties to it, and must be parties to it, whether we like it or 
not. 

DICKENS, CHARLES. BLEAK HOUSE (complete, unabridged and with all the original illustrations from first 
publication) (p. 111). Charles Dickens Classics: Bleak House. Kindle Edition. 

I. BASIC COMMON LAW PRINCIPLES FOR PAYMENT OF TRUSTEE’S FEES.  In 

general, “it is the rule that fiduciaries are not expected or required to pay their attorney fees 

out of the fiduciary fees authorized or allowed.”  ACTEC Studies, A Survey of State Statutes 

and Practices Regarding Fees of Executors, Administrators and Testamentary Trustees (Study 

5, 2003).  Instead, the reasonable attorney’s fees of trustees that relate to the administration 

of the trust, including defense of claims made against the trust, ordinarily are paid out of the 

trust fund. 

A. “Fund in Court.”  The fund in court exception to the American Rule is used as 

the basis under which attorneys for a fiduciary are compensated out of an estate or trust.  

See Alyeska Pipeline Serv. Co. v. Wilderness Soc'y, 421 U.S. 240, 257, 95 S. Ct. 1612, 1621 

(1975).  The theory for the exception is that the fiduciary, by definition, takes action that aids 

in “creating, preserving or protecting the fund.” In re Prob. of Alleged Will of Landsman, 319 
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N.J. Super. 252, 272 (App. Div. 1999) (citing Trustees v. Greenough, 105 U.S. 527 (1882)).  In 

New Jersey, courts have discretion to make an allowance out of a fund entrusted to the 

fiduciary for administration.  N.J. Court Rule 4:42-9(a)(2).  Similarly, in New York by statute 

the court has the power, at any time during the administration of an estate, “to fix and 

determine the compensation of an attorney for services rendered to a fiduciary, . . .” and “may 

direct payment therefor from the estate generally . . . .”  NY Surr. Ct. Proc. Act, § 2110; see also 

Matter of Hidden, 243 N.Y. 499 (1926) (court may hold fiduciary accountable for attorney’s 

fees based on the court’s general power to direct and supervise control of the fiduciary).  As 

explained in Brundle ex rel. Constellis Emp. Stock Ownership Plan v. Wilmington Tr., N.A., 919 

F.3d 763 (4th Cir. 2019), “[t]he common fund principle . . . allows a court to award "a 

reasonable attorney's fee" to "a litigant or a lawyer who recovers a common fund for the 

benefit of persons other than himself or his client . . . from the fund as a whole." Id. at 785 

(citations omitted).  

B. Exoneration and Reimbursement of Trustee. Because the trustee does not 

profit or gain from the administration of the trust estate, “equity takes pains to hold the 

trustee harmless from personal liability for obligations properly incurred.”  Charles E. 

Rounds, Jr., Loring: A Trustee's Handbook § 3.5.2.3 (2020 ed.) (emphasis in original). As a 

result, a trustee has the right “to pay creditors directly from the trust estate all of the 

expenses reasonably and appropriately incurred by him as its owner.” Id.  This includes 

attorney’s fees, including “legal fees and costs incurred by a trustee in successfully defending 

allegations that the trustee had breached his trust.”  Id.  In Jessup v. Smith, 223 N.Y. 203 

(1918), a trustee charged with misconduct successfully resisted an attempt to remove him 

and his nominee for an additional trustee was approved by the court.  In approving the 
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trustee’s claim for reimbursement from the trust, Justice Cardozo stated: “A trustee who pays 

his own money for services beneficial to the trust has a lien for reimbursement.” Id. See also 

In re Freeman's Trust, 247 Minn. 50, 75 N.W.2d 906 (1956).  As stated in Clark v. Young, 74 

SW 245 (1903):  

The right of the trustee to be allowed his costs, including a 
reasonable fee to his counsel . . . grows out of the very nature of 
the trust itself. The trustee has no beneficial interest in the trust 
estate, and it would be eminently unjust to require him, out of 
his own estate, to employ counsel to represent him in litigation 
concerning his trust, where he acts in good faith, and is 
chargeable with no wrong or laches; and this allowance, under 
these circumstances, is due him, whether he occupies the 
position of plaintiff or defendant in litigation involving the trust. 

Id. 

C. Recovery Of Attorney’s Fees In Litigation.  At common law, a trustee “can 

properly incur expenses for reasonable counsel fees and other costs in bringing, defending, 

or settling litigation as appropriate to proper administration or performance of the trustee's 

duties.”  See Restatement (Third) Of Trusts, § 88 cmt. d (Am. L. Inst. 2007).  The “fund in court” 

principle applies to litigation, as claims brought against a fiduciary ordinarily are brought to 

protect the estate.  See In re Koretzky's Estate, 8 N.J. 506 (1951) (plaintiff’s action to remove 

executors was for protection of estate and therefore results in “fund in court”); Jessup v. 

Smith, supra (trustee opposing attempt at removal “owed a duty to the estate to stand his 

ground against unjust attack”).  Not all attorney’s fees incurred by a fiduciary are payable out 

of the fund, however, but only those that are reasonable and incurred in good faith.  Lund v. 

Lund, 924 N.W.2d 274 (2019) (at common law, "a trustee is entitled to reasonable attorneys' 

fees, to be paid out of the trust estate, incurred in good faith in defending his administration 

of the trust"). Judge Learned Hand explained the rationale of the rule as follows:
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[T]he plaintiff's first complaint is the allowance to the defendant 
out of the trust assets of his expenses in defending himself in the 
action. The argument is that these expenses were incurred in 
the defendant's individual interest, and may not be charged 
against the trust. That completely misses the true situation: a 
trustee was appointed to administer the assets; the settlor 
selected him to do so, and whatever interferes with his 
discharge of his duty pro tanto defeats the settlor's purpose. 
When the trustee's administration of the assets is unjustifiedly 
assailed it is a part of his duty to defend himself, for in so doing 
he is realizing the settlor's purpose. To compel him to bear the 
expense of an unsuccessful attack would be to diminish the 
compensation to which he is entitled and which was a part of 
the inducement to his acceptance of the burden of his duties. 
This has been uniformly the ruling, so far as we have found. 

Weidlich v. Comley, 267 F.2d 133 (2d Cir. 1959).   

On the other hand, fees will not be paid out of the estate where they are 

incurred for the benefit of the fiduciary personally and not for the estate in general.  For 

example, in In Re Baxter, 196 A.D.2d 186, 609 N.Y.S. 2d 992 (4th Dep’t 1994), the fees paid by 

a fiduciary were denied where the court found the payment was made to defend the position 

of the fiduciary and other first cousins to a share of an intestate estate over claims of a niece, 

on the grounds that the fees benefited the fiduciary personally and not the estate.  But see 

Supplementary Practice Commentaries to § 2110 of McKinney’s Consolidated Laws of New York 

Annotated (criticizing decision on grounds that the determination of the proper distributees 

in fact was for the benefit of the estate).  Fees may be payable even if the trustee is no longer 

in office, provided the reason for the suit was an action which occurred while the trustee was 

a trustee.  Ladd v. Stockham, 209 So.3d 457 (Ala. 2016). 

D. Impact of Fiduciary’s Conduct on Recovery of Fees.  While it is widely if not 

universally accepted that a fiduciary administering a trust or estate even when involved in 

litigation is entitled to pay his or her attorney’s from the fund in court, even a fiduciary 
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charged with breach of fiduciary duties may be entitled to recover attorney’s fees incurred 

in defending against the breach.  Selected examples from various state courts are as follows: 

1. New Jersey: No Fraud or Active Misconduct. In general “an 

adjudication that trustees have been guilty of wrongdoing precludes them from obtaining 

reimbursement for the expenses of administering the trust.”  Behrman v. Egan, 31 N.J. Super. 

95, 100 (Ch. Div. 1953).  Nonetheless, where the surcharges against the trustees do not result 

from “actual fraud or active misconduct,” the fees may be recovered from the trust.  In re 

Estate of Carter, 6 N.J. 426, 446 (1951).  In Carter, the court found a breach and surcharged 

the trustee for three separate reasons: (1) breach of the duty of loyalty due to conflicts of 

interest in the investment of trust assets (members of corporate trustee’s investment 

committee were officers or directors of mortgage or title company that sold the trust real 

estate investments); (2) failure to obtain a deficiency judgment against a mortgagor after a 

property was acquired by the trustee after default; and (3) failure to collect on deficiency 

judgments obtained as to two properties.   

2. New York.  In New York “[t]he courts have held consistently that [ ] an 

estate should not bear any expense as the result of a fiduciary's misconduct and, in numerous 

instances, have held a fiduciary liable for the attorney's fees and other expenses incurred by 

the estate in exposing his misconduct.”  Birnbaum v. Birnbaum, 157 A.D.2d 177, 191 (4th Dep’t 

1990).  This appears to be the case even where the fiduciary acted in good faith.  See Matter 

of Newhoff, 107 AD2d 417, 423 (2d Dept 1985) (though trustee undertook duties with 

“utmost good faith,” the trustee’s legal fees were denied due to failure to follow prudent man 

rule and adoption of course of conduct that was antagonistic to the beneficiaries).  In another 

case, however, the fiduciary’s attorney’s fees were permitted out of the trust due to the 
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absence of bad faith and the fiduciary’s being justified in employing counsel to defend 

themselves against claims.  Ellis v. Kelsey, 241 N.Y. 374 (1925). Similarly, in In re Will of 

Wilhelm, 88 A.D.2d 6 (4th Dept. 1982), the court stated that “even though no breach of 

fiduciary duties [was] found in this case, even when such a finding is made, a trustee is not 

necessarily personally liable for attorneys’ fees.”  Id. at 13.  See also Estate of Kettle, 73 A.D.2d 

786 (App. Div. 1979) (trustee found in breach for selling concentrated position in stock still 

entitled to attorney’s fees in successful defense of attempt at removal); In re Estate of Smolley, 

188 A.D.2d 535 (2d Dept. 1992) (fiduciary’s attorney’s fee permitted out of estate because 

he “owed a duty to the estate to stand his ground against unjust attack” and “[resist] an 

attempt to wrest the administration of the trust from one selected by the testat[rix] and to 

place it in strange hands.” Id. at 538; Matter of Estricher, 202 Misc. 431, 111 N.Y.S.2d 295 

(Surr. N.Y. Cty. 1952), aff'd mem., 281 App. Div. 828, 118 N.Y.S.2d 922 (1953), leave to appeal 

denied, 305 N.Y. 930 (1953) (corporate trustee denied attorney fees despite successful 

defense of removal proceeding due to dubious conduct). 

3. Florida.  By statute, a trustee may pay attorney’s fees incurred in any 

proceeding from the assets of the trust without the approval of any person and without court 

authorization, except that if a claim or defense based upon a breach of trust is made against 

a trustee in the proceeding, the trustee is required to provide written notice to the 

beneficiaries of the intention to pay attorney’s fees from the trust prior to making payment.  

Fla. Stat. Ann. 736.0802(10)(b).  If in the proceeding a claim is made against the trustee for 

breach of trust, and the party alleging breach demonstrates to the court a reasonable basis 

for a court to conclude that there has been a breach of trust, the trustee will then be 

prohibited from using the trust assets to pay the costs of defense.  Id. 
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4. California.  In California, an estate may not be charged with fees 

incurred in unsuccessfully contesting a trustee's surcharge.  Metzenbaum v. Metzenbaum,

115 Cal. App. 2d 395, 401-402 (1953).  Even if the trustee is found to have been guilty of 

some amount of malfeasance, attorney fees and litigation costs incurred in the trustee's 

successful defense of an action brought by the beneficiary may be recoverable.  See Estate of 

Cassity, 106 Cal. App. 3d 571 (1980) (finding that trustee “at all times acted conscientiously 

and in good faith and was not negligent" despite finding of breach).  Id. at 574. On the other 

hand, the denial of attorney’s fees may be used by a California court as a form of damages.  In 

Estate of Gump, 1 Cal. App. 4th 582 (1992), a corporate trustee which was responsible for 

managing San Francisco real estate, accounted in 10 separate accounting periods.  The court 

found the trustee breached its duties in the eighth, ninth and tenth accounting periods, but 

not in the first seven.  While the court allowed attorney’s fees for services unconnected with 

the litigation, it found that the trustee’s intentional breach in one accounting period justified 

the denial of fees in other accounting periods even though no breach was found. Id. at 610.

One California court has suggested while a trustee has a right to charge the trust for the cost 

of a successful defense, “[t]he better practice may be for a trustee to seek reimbursement 

after any litigation with beneficiaries concludes, initially retaining counsel with personal 

funds.” Wells Fargo Bank v. Superior Court, 22 Cal.4th 201, 213 (2000), n.4. 

5. Nebraska.  In In re Estate of Stuchlik, 857 N.W.2d 57 (2014), a trustee 

charged with breach in an accounting action was able to recoup attorney’s fees from the trust 

where the trustee was “substantially successful” in the defense, even though not “100 

percent successful.”  Id. at 72 (citing Rapp v. Rapp, 562 N.W.2d 359 (1997)); but see In re Trust 
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Created by H. Wayne Martin, 664 N.W.2d 923 (2003) (no award of attorney’s fee due to 

finding of breach even though trustee prevailed on one of two issues in final accounting).

6. Utah.  A trustee’s attorney’s fees are payable out of trust 

notwithstanding finding of trustee’s self-dealing where the trustee acts in good faith.  In 

Fisher v. Fisher, 221 P.3d 845 (2009), the court found that the trustee, who managed the 

family farm and ranch that was held in the trust and also conducted his own cattle operations 

at the same property, had converted 50 head of cattle from the trust to his own use and failed 

to pay the trust rent for the use of the trust property.  The court nonetheless found that the 

trustee had “not acted or engaged in any conduct which approaches malicious or intentional 

conduct,” but instead his conduct “was born[e] of a good faith, albeit a mistaken belief as to 

his rights and obligations with respect to the Trust.”  Id. at 852. Due to this finding, and based 

on Utah’s Uniform Trust Code provision that allows a trustee to recover attorney’s fees from 

the trust where the trustee is acting in good faith, even if not successful in the defense, the 

court allowed the trustee to recover its attorney’s fees from the trust.  Id. at 853 (see Utah 

Code § 75-7-1004).  

* * * * *

“Mr. Jarndyce,” he said, “consider my case. As true as there is a 
heaven above us, this is my case. I am one of two brothers. My father 
(a farmer) made a will and left his farm and stock and so forth to my 

mother for her life. After my mother’s death, all was to come to me 
except a legacy of three hundred pounds that I was then to pay my 
brother. My mother died. My brother some time afterwards claimed his 
legacy. I and some of my relations said that he had had a part of it 
already in board and lodging and some other things. Now mind! That 
was the question, and nothing else. No one disputed the will; no one 
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disputed anything but whether part of that three hundred pounds had 
been already paid or not. To settle that question, my brother filing a bill, 
I was obliged to go into this accursed Chancery; I was forced there 
because the law forced me and would let me go nowhere else. 
Seventeen people were made defendants to that simple suit! It first 
came on after two years. It was then stopped for another two years while 

the master (may his head rot off!) inquired whether I was my father’s 
son, about which there was no dispute at all with any mortal creature. 
He then found out that there were not defendants enough—remember, 
there were only seventeen as yet!—but that we must have another who 
had been left out and must begin all over again. The costs at that time—
before the thing was begun!—were three times the legacy. My brother 
would have given up the legacy, and joyful, to escape more costs. My 

whole estate, left to me in that will of my father’s, has gone in costs. 
The suit, still undecided, has fallen into rack, and ruin, and despair, with 
everything else—and here I stand, this day!” 

DICKENS, CHARLES. BLEAK HOUSE (complete, unabridged and with all the original illustrations from first 
publication) (pp. 231-232). Charles Dickens Classics: Bleak House. Kindle Edition.  

* * * * * 

II. IMPACT OF UNIFORM TRUST CODE PROVISIONS ON AWARDS OF ATTORNEY’S 

FEES IN COURT PROCEEDINGS.  There are several provisions of the Uniform Trust Code 

that play an important role in the award of attorney’s fees to both trustees and beneficiaries 

and that have generated considerable discussion in state courts throughout the country.   

A. Relevant Provisions: 

SECTION 709. REIMBURSEMENT OF EXPENSES. 

(a) A trustee is entitled to be reimbursed out of the trust property, with 

interest as appropriate, for:  
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(1) expenses that were properly incurred in the administration of the 

trust; and  

(2) to the extent necessary to prevent unjust enrichment of the trust, 

expenses that were not properly incurred in the administration of the trust.  

(b) An advance by the trustee of money for the protection of the trust gives 

rise to a lien against trust property to secure reimbursement with reasonable 

interest.

SECTION 1004. ATTORNEY’S FEES AND COSTS.  In a judicial proceeding 

involving the administration of a trust, the court, as justice and equity may require, 

may award costs and expenses, including reasonable attorney’s fees, to any party, to 

be paid by another party or from the trust that is the subject of the controversy. 

Comment 

This section, which is based on Massachusetts General Laws chapter 215, 
Section 45,1 codifies the court’s historic authority to award costs and fees, including 
reasonable attorney’s fees, in judicial proceedings grounded in equity. The court may 
award a party its own fees and costs from the trust. The court may also charge a 
party’s costs and fees against another party to the litigation. Generally, litigation 
expenses were at common law chargeable against another party only in the case of 
egregious conduct such as bad faith or fraud. With respect to a party’s own fees, 
Section 709 authorizes a trustee to recover expenditures properly incurred in the 
administration of the trust. The court may award a beneficiary litigation costs if the 
litigation is deemed beneficial to the trust. Sometimes, litigation brought by a 
beneficiary involves an allegation that the trustee has committed a breach of trust. On 
other occasions, the suit by the beneficiary is brought because of the trustee’s failure 
to take action against a third party, such as to recover property properly belonging to 
the trust. For the authority of a beneficiary to bring an action when the trustee fails 
to take action against a third party, see Restatement (Second) of Trusts Sections 281-
282 (1959). For the case law on the award of attorney’s fees and other litigation costs, 

1 MASSACHUSETTS GENERAL LAWS CHAPTER 215, SECTION 45.  In contested cases before a probate court 
or before the supreme judicial court on appeal, costs and expenses in the discretion of the court may be 
awarded to either party, to be paid by the other, or may be awarded to either or both parties to be paid out of 
the estate which is the subject of the controversy, as justice and equity may require. In any case wherein costs 
and expenses, or either, may be awarded hereunder to a party, they may be awarded to his counsel or may be 
apportioned between them. Execution may issue for costs awarded hereunder.
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see 3 Austin W. Scott & William F. Fratcher, The Law of Trusts Sections 188.4 (4th ed. 
1988). 

SECTION 106.  COMMON LAW OF TRUSTS; PRINCIPLES OF EQUITY.  The 

common law of trusts and principles of equity supplement this [Code], except to the 

extent modified by this [Code] or another statute of this State.

B. Section 709: Codification of Existing Law in Most States.  There is little 

question that UTC Section 709 represents a codification of the common law in most if not all 

states that have enacted the UTC.  As stated in the Restatement, “[t]he trustee can properly 

incur expenses for reasonable counsel fees and other costs in bringing, defending, or settling 

litigation as appropriate to proper administration or performance of the trustee's duties.”  

Restatement (3rd) of Trusts, Sec. 88, cmt. d; see also Lund v. Lund, 924 N.W.2d 274, 286 (2019)

(Court finding that Minnesota’s common law standard for payment of a trustee’s attorney’s 

fees is codified in Section 709 of the UTC).   In Minnesota, as in most other states, the general 

common law rule is that "a trustee is entitled to reasonable attorneys' fees, to be paid out of 

the trust estate, incurred in good faith in defending his administration of the trust." In re 

Freeman's Trust, 247 Minn. 50, 75 N.W.2d 906, 907 (1956).  Such a payment is not an 

exception to the American Rule, as “[w]hen trustees . . . defend the administration of the trust, 

to charge the necessary counsel fees to the trust assets is not to charge those fees to an 

adverse party but rather to the party which, of necessity, retained the attorneys.” Saulsbury 

v. Denton Nat'l Bank, 25 Md. App. 669, 672 (1975). Provided the trustee’s conduct was 

reasonable and exercised in good faith, under the common law the entitlement to be 

reimbursed for fees expended out of the trust may extend to claims made against the trustee 

for breach, removal and surcharge.  First Union National Bank v. Jones, 768 So. 2d 1213, 

1215 (Fla. Dist. Ct. App. 2000) (trustee’s attorney’s fees in defending against claims of 
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mismanagement may be charged to trust where incurred in good faith and in connection 

with the trustee’s duties and responsibilities as trustee).  Under Section 106 of the Uniform 

Trust Code, the common law is not supplanted Section 709, except to the extent modified by 

the UTC or other state statute.   

Section 709 refers to the trustee being “reimbursed” out of the trust property.  In 

Foulston Siefkin LLP v. Wells Fargo Bank of Texas N.A., 465 F.3d 211 (5th Cir. 2006), the Fifth 

Circuit Court of Appeals held that the language of a trust that states that a trustee shall be 

entitled to “reimbursement out of the trust estate” for attorney’s fees must be construed to 

mean that payment is not permitted in situations where the fees were incurred but not paid.  

Id. at 214; see also Blanchard, “Attorney's Fees In Judicial Proceedings Involving Trusts, 

Estates, And Protected Persons: When Is An Award Just And Equitable?” 72 S.C. L. Rev. 145

(Autumn 2020) (Due to the requirement of reimbursement under UTC Section 709, UTC 

Section 1004 “may be the sole means of recovery (either from the trust or another party) for 

a trustee who has incurred liability for such fees or expenses but has not yet paid them.” Id. 

at 211).2  Notwithstanding the use of the word “reimbursed” in Section 709, a requirement 

that trustees first pay the fees out of their own pockets before being reimbursed by the trust 

fund runs counter to the practice of the vast majority of trustees.  To the extent Section 709 

is construed in that manner, the trustee should be able to rely on the common law rule and 

the principles set forth in Justice Cardozo’s ruling in Jessup v. Smith that a trustee’s payment 

of attorney’s fees in advance is not required for the trustee to be entitled to payment from a 

trust estate.  Jessup v. Smith, supra, 223 N.Y. at 207.  See also, Turano, Practice Commentaries, 

2 This ruling would seem to be aberrational and perhaps based the specific facts before the court – that the 
trustee was a partner in the law firm that handled the trust litigation and had recovered from his insurance 
carrier for the expenses in question (after accounting for a deductible). 

Challis_A0125

Challis_A0125



14 

NY SCPA 2110, McKinney’s New York Estate and Surrogate Practice Pamphlet (2020) (NY 

EPTL 11-1.1(b)(22) and SCPA 2307(2) “authorize a fiduciary, on her own, to pay reasonable 

attorney’s fees as an administrative expense of the estate” [emphasis added]). 

C. Section 1004:  As Justice and Equity May Require.  While both Section 709 

and Section 1004 are implicated in the administration of a trust, only Section 1004 requires 

a judicial proceeding for its provisions to be applicable.  Section 1004, in contrast to Section 

709, is a fee-shifting statute, and an exception to the American Rule.  Atwood v. Atwood, 25 

P.3d 936, 947 (Okla. Civ. App. 2001).  It permits, “as justice and equity may require,” a court 

to award fees “to any party, to be paid by another party or from the trust that is the subject 

of the controversy.” (Emphasis added).  The court in Atwood explained that “the phrase ‘as 

justice and equity may require’ contained in Section [1004] serves two functions, first as a 

criterion for entitlement and second, as a measure of the size of the award.” Id.  It identified 

the following five nonexclusive criteria, that have been followed by other courts, for 

assessing justice and equity: 

(a) reasonableness of the parties’ claims, contentions, or 
defenses; (b) unnecessarily prolonging litigation; (c) relative 
ability to bear the financial burden; (d) result obtained by the 
litigation and prevailing party concepts; and (e) whether a party 
has acted in bad faith, vexatiously, wantonly, or for oppressive 
reasons in the bringing or conduct of the litigation. 

Id.   The question then arises regarding whether and under what circumstances a trustee 

may use Section 1004 to shift to another party its attorney’s fees from a judicial proceeding 

relating to the administration of a trust.  The courts that have made such determinations 

have not construed Section 1004 in a uniform manner. 

1. Use of Section 1004 to Shift Trustee’s Fees to Another Party.  One 

such circumstance was present in Klinkerfuss v. Cronin, 289 S.W.3d 607 (Mo. 2009), a case in 
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which the trial court found that none of the beneficiary's claims against the trustee had any 

merit and that the beneficiary filed suit for selfish reasons rather than to protect the trust.  

According to the court, the beneficiary’s litigation was “groundless,” “vexatious” and 

“meritless.”  The trustee sought to shift his attorney’s fees from the trust to the beneficiary.  

The appellate court, in order to protect the interests of the “innocent beneficiary,” ruled in 

favor of the trustee’s motion to shift the trustee’s attorney’s fees to the beneficiary on two 

grounds.  First, the court applied the statutory language of Mo. Stat. §456.10-1004, which is 

identical to Uniform Trust Code Section 1004.  In so ruling, the court rejected the 

beneficiary’s argument that Section 1004 applied only where bad faith or egregious conduct 

is shown, and noted that use of the statute was necessary to protect the interests of the 

beneficiary’s sister from the vexatious litigation.  Id. at 617-8.  Second, the court applied an 

exception to the American Rule in Missouri based on “special circumstances, or very unusual 

circumstances where necessary in equity to balance the benefits.”  Id. at 618.  Based on the 

trial court’s finding that none of the beneficiary’s claims had any merit and the beneficiary 

filed the claims for selfish reasons rather than to protect the trust, the court ruled that the 

beneficiary’s conduct fell within Missouri’s exception to the American Rule.  Id. 

2. Use of Section 1004 for Payment of Fees of Beneficiaries or Third 

Party (But Not Trustees).  In contrast to the Klinkerfuss court, a court in Minnesota ruled 

that Section 1004 was not available in the award of fees incurred by a trustee.  In Lund v. 

Lund, 924 N.W.2d 274 (2019), an appellate court reversed a trial court's decision to use 

Section 1004 to deny a trustee’s payment of its attorney’s fees out of the trust, stating that 

Section 1004 governs only a beneficiary or third party's ability to recover attorney fees from 

trust assets, and leaves the common law standard for trustees undisturbed.  Id. at 286.  
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According to Lund court, under the common law rule the trustee’s good faith and the 

reasonableness of the fees should be evaluated, not standards of justice and equity under 

Section 1004.  Id.  Importantly, however, Minnesota’s version of Section 1004 omits the 

statutory language permitting the court to direct a party’s attorney’s fees to be paid by 

another party, meaning that in the case of the trustee’s attorney’s fees, the only possibility 

under Section 1004 is that the fees be paid by the trust itself. 

3. Use of Section 1004 For Payment of Litigation Fees of All Parties 

Including Trustee.  In Garwood v. Garwood, 233 P.3d 977 (2010), the Wyoming Supreme 

Court acknowledged Wyoming’s adoption of Sections 709 and 1004 and the possible 

confusion in construing the two statutes.  In concluding that Section 1004 governed the 

payment of the trustee’s fees in the litigation before it, the Court reasoned that Section 1004 

“is more specific to the question of litigation expenses and therefore controls over the 

general UTC provisions authorizing a trustee to defend claims and pay expenses related to 

trust administration.”  Id. at 985.  Unlike Klinkerfuss, which used Section 1004 only for the 

shifting of a trustee’s fees to another party, and Lund, which ruled that Section 1004 

governed only a beneficiary or third party’s ability to collect their attorney’s fees from the 

trust assets, the Garwood court explained that Section 1004 applied to litigation expense and 

Section 709 applied to non-litigation expenses.  The Atwood court also viewed Oklahoma’s 

version of Section 1004 as being litigation-related only, though this interpretation may result 

in part due to Oklahoma’s inclusion of Section 1004 in its UTC provision that contains 

remedies for a trustee’s breach of trust.  See Okla. Stat. §60-175.57(D).3

3 The differing interpretations of the courts seems to have carried over to commentators.  Compare Blanchard, 
supra (concluding that “UTC §§ 709 (1) and 1004 are best harmonized by applying UTC § 709(a)(1) to decide 
a trustee's entitlement to payment or reimbursement of fees and expenses from the trust estate and by applying 
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4. Examination of Trustee’s Fees Under Both Section 709 and Section 

1004.  In In Re Trust No. T-1 Of Trimble, 826 N.W.2d 474 (2013), which involved the payment 

of a trustee’s fees in preparing and filing a judicial accounting, an Iowa court applied both 

Section 709 and Section 1004 in evaluating the trustee’s claim to attorney’s fees out of the 

trust fund.  The court ruled that it first was required to consider whether the fees were 

properly expended under the Section 709 standards, and then it had to evaluate the “justice 

and equity” standard under Section 1004.  Id. at 492-3.  It permitted the payment of the fees, 

but only after concluding that the trustee was in compliance with the standards under both 

statutes. 

5. Good Faith Standard Under Section 1004.  As noted above, 

depending on which state court adjudicates the dispute, Section 1004 can potentially result 

in the shifting of a trustee’s or even a beneficiary’s fees to the trustee personally.  At least 

three states, Utah, Michigan and Wisconsin, have added language to Section 1004 that gives 

the trustee protection under a good faith standard.  Under this standard, the trustee’s fees 

can be paid out of the trust even if breach is found, provided the trustee prosecutes or 

defends the action in good faith, even if not successful in the proceeding.   See Utah Code § 

75-7-1004; Mich. St. § 700.7904; Wis. Stat. § 700.1004; see also Fisher v. Fisher, supra.  These 

statutes are modeled after a Uniform Probate Code provision.   

UTC § 1004 when deciding a trustee's right to payment or reimbursement of fees and expenses from another 
party to the proceeding, such as a beneficiary or fellow fiduciary”) (Id. at 206), with Henry, ‘Attorney Fee Awards 
in Litigation Between Trustees and Beneficiaries,” The Vermont Bar Journal, Summer 2013 (“[O]nly Section 
1004 should apply” “in the context of litigation between a trustee and a beneficiary”). Id. at 24. 
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* * * * * 

Mr. Vholes is a very respectable man. He has not a large 
business, but he is a very respectable man. He is allowed by the 
greater attorneys who have made good fortunes or are making 
them to be a most respectable man. He never misses a chance in his 
practice, which is a mark of respectability. He never takes any 
pleasure, which is another mark of respectability. He is reserved 
and serious, which is another mark of respectability. His digestion 
is impaired, which is highly respectable. And he is making hay of 
the grass which is flesh, for his three daughters. And his father is 
dependent on him in the Vale of Taunton. 

The one great principle of the English law is to make business 
for itself. There is no other principle distinctly, certainly, and 
consistently maintained through all its narrow turnings. Viewed by 
this light it becomes a coherent scheme and not the monstrous 
maze the laity are apt to think it. Let them but once clearly perceive 
that its grand principle is to make business for itself at their 
expense, and surely they will cease to grumble. But not perceiving 
this quite plainly—only seeing it by halves in a confused way—the 
laity sometimes suffer in peace and pocket, with a bad grace, and 
do grumble very much. Then this respectability of Mr. Vholes is 
brought into powerful play against them. “Repeal this statute, my 
good sir?” says Mr. Kenge to a smarting client. “Repeal it, my dear 
sir? Never, with my consent. Alter this law, sir, and what will be the 
effect of your rash proceeding on a class of practitioners very 
worthily represented, allow me to say to you, by the opposite 
attorney in the case, Mr. Vholes? Sir, that class of practitioners 
would be swept from the face of the earth. Now you cannot afford—
I will say, the social system cannot afford—to lose an order of men 
like Mr. Vholes. Diligent, persevering, steady, acute in business. My 
dear sir, I understand your present feelings against the existing 
state of things, which I grant to be a little hard in your case; but I 
can never raise my voice for the demolition of a class of men like 
Mr. Vholes.”

DICKENS, CHARLES. BLEAK HOUSE (complete, unabridged and with all the original illustrations 
from first publication) (p. 573-574). Charles Dickens Classics: Bleak House. Kindle Edition. 

Challis_A0130

Challis_A0130



WHEN CAN A BENEFICIARY GET ATTORNEY’S FEES
IN JUDICIAL PROCEEDINGS INVOLVING TRUSTS

By R. David Marchetti

Presented
to 

ACTEC Committee on Fiduciary Litigation

Annual Meeting 2021

I. Common Law.  

The familiar “American Rule” requires each party to pay his own fees regardless of the

outcome of the litigation. Peter v. Nantkwest, Inc., 140 S. Ct. 365, 205 L. Ed. 2d 304 (2019). 

Exceptions have been recognized at common law where a contract or statute provides for recovery

of fees, as well as a “bad faith” exception which allows recovery under circumstances of fraud or

other conduct that would give rise to punitive damages. Schiff v. Williams, 519 F.2d 257 (5th Cir.

1975). The common law also carved out exceptions in the realm of equity jurisdiction, being the

“common fund doctrine,” and the rule that an executor or trustee is entitled to reimbursement from

the estate or trust estate for attorney fees reasonably incurred in good faith in the administration of

the trust, including in defense of his administration of the trust. See, Boeing Co. v. Van Gemert, 444

U.S. 472 (1980).  This last exception is codified in Uniform Trust Code Section 709(a)(1).

The common fund doctrine allows a court of equity to award attorney’s fees and expenses

from the trust fund or other res, where the court finds that a party has, through a lawsuit at his own

expense, created, recovered, preserved or increased a common fund or common property in which

others will share.  It is based on the concept of unjust enrichment and quantum meruit. See, Hill v.

Hill Bros. Constr. Co., Inc., 2018 WL 280537 (N.D. Miss. Jan. 3, 2018). So the common fund

doctrine is not punitive; it does not shift fees to the losing party; rather, it allocates the cost of

litigation on those who recover from it. See, Internal Imp. Fund Trustees v. Greenough, 105 U.S.

527 (1881). It is fee- spreading rather than fee-shifting.  The issue is whether the litigation benefitted

the estate as a whole, as opposed to the beneficiary individually. See, generally, In re Crum, 196 S.C.
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528, 528, 14 S.E.2d 21, 23 (1941); See, also, First Nat. Bank of Bos. v. Sullivan, 4 Mass. App. Ct.

414, 350 N.E.2d 473 (1976).  Of course, to benefit the estate, presumably the litigation must have

been successful.  Taylor v. Woods, 102 Ark. App. 92, 282 S.W.3d 285 (2008).

Another area where courts have awarded attorney fees to a beneficiary (and sometimes

regardless of success on the merits) is construction suits. See, Eckford v. Eckford, 53 N.W. 345 (Iowa

1892).  Here, the theory is that the draftsman chosen by the trustor, and therefore the trustor himself,

created the problem and put the beneficiaries to the necessary expense of the litigation through no

fault of their own.  Even the fees of unsuccessful beneficiary-litigants have been awarded out of the

common fund in this situation. See, e.g.,  Orme v. N. Tr. Co., 25 Ill. 2d 151, 183 N.E.2d 505 (1962). 

However, if the court finds there was no ambiguity, the complaining beneficiary will not get his fees.

See, Id; St. Paul Elec. Workers' Welfare Fund v. Cartier, 288 Minn. 483, 182 N.W.2d 187 (1970).

II. Uniform Trust Code Section §1004 (a).

This statute is worth quoting in full:

(a)  In a judicial proceeding involving the administration of a trust, the court,
as justice and equity may require, may award costs and expenses, including
reasonable attorney’s fees, to any party, to be paid by another party or from the trust
that is the subject of the controversy.

(Emphasis added).

A.  The Necessity of a Judicial Proceeding.  As a threshold matter there must be a “judicial

proceeding” involving the administration of a trust.  This term is not defined, but courts have held

that such term comprises suits for construction/instruction, See, e.g., Taylor v. Woods, 102 Ark. App.

92, 282 S.W.3d 285 (2008); for accounting, In re Rayola A. Banfield Irrevocable Tr., 2016 WL

3020798, at *15 (Mich. Ct. App. May 24, 2016); to remove a Trustee, Id.; to compel distributions,

Garwood v. Garwood, 233 P.3d 977, 985 (Wyo. 2010); and other matters. State ex rel. Bank of Am.

N.A. v. Kanatzar, 413 S.W.3d 22, 27-28 (Mo. Ct. App. 2013); SunTrust Bank v. Little, 2018 WL

2
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9963694 (D.C.Super. Apr. 24, 2018); Burns v. Burns Rhine, 2016 WL 6679807, at *3 (N.D. Cal.

Nov. 14, 2016). 

B.  Entitlement.

1.  Discretion of the Court.  The statute says the court “may” award fees.  This grants

to the equity court very broad discretion, and does not offer guidelines. See, Matter of Estate of

Blackburn v. Richards, 299 So. 3d 781 (Miss. 2020).  The Oklahoma Court of Appeals gave

guidance in Atwood v. Atwood, 25 P.3d 936 (Ok Civ App 2001).  That court set out five non-

exclusive factors to help define what “justice and equity” require.  The factors are: (1)

reasonableness of the parties’ claims, contentions, or defenses; (2) unnecessarily prolonging the

litigation; (3) relative ability to bear the financial burden; (4) result obtained by the litigation and

prevailing party concepts; and (5) whether a party has acted in bad faith, vexatiously, wantonly, or

for oppressive reasons in the bringing or conduct of the litigation. Id. at 947.  Numerous courts have

followed Atwood. See, e.g.,  In re Tr. No. T-1 of Trimble, 826 N.W.2d 474, 491 (Iowa 2013)

(adopting Atwood criteria); Skyline Potato Co., Inc. v. Hi-Land Potato Co., 188 F. Supp. 3d 1097,

1152 (D.N.M. 2016) (citing Atwood, 25 P.3d at 947); Cooper v. Jordan, 2015 WL 1815996, at *4

(Iowa Ct. App. Apr. 22, 2015) (citing Atwood, 25 P.3d at 947); Shriners Hosps. for Child. v. First

N. Bank of Wyo., 373 P.3d 392, 418 (Wyo. 2016) (citing Atwood, 25 P.3d at 947); Garwood v.

Garwood, 233 P.3d 977, 986 (Wyo. 2010) (citing Atwood, 25 P.3d at 947); Shurtleff v. United Effort

Plan Tr., 289 P.3d 408, 415-16 (Utah 2012) (citing Atwood, 25 P.3d at 947); Kerr v. UMB Bank,

N.A., 2008 WL 822055, at *1 (W.D. Okla. Mar. 26, 2008) (citing Atwood, 25 P.3d at 947); Busse

v. Busse, 2017 WL 8314911, at *5 (Iowa Dist. Ct. Sept. 6, 2017) (citing Atwood, 25 P.3d at 947);

3
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Slezak v. Matherly, 2020 WL 1275561, at *22 (Iowa Dist. Ct. Feb. 7, 2020) (citing Atwood, 25 P.3d

at 947).

2.  Not a “Prevailing Party” Statute.  The award can be made to any party.  Prevailing

party is only one of the Atwood factors.  However, common law and common sense will give this

factor considerable weight. Taylor v. Woods, 282 S.W.3d 285, 295-96 (Ark. Ct. App. 2008) (citing

Perry v. Baptist Health, 243 S.W.3d 310 (2006)).

3.  Bad Faith Not Required.  Likewise, the statute does not incorporate the common

law bad faith exception to the American Rule, but a party’s conduct both before and during litigation

is relevant. See, generally,  In re Alice Stedman 1989 Tr. 2013 Restatement, 2018 WL 3862925, at

*3 (N.H. Aug. 15, 2018).

C.  Against Whom is the Award Payable - Trust Estate or Party?  Unlike a trustee, a

beneficiary does not have the benefit of the UTC Section 709(a)(1) or the common law rule that it

embodies allowing a trustee to recover fees properly incurred from the trust fund.  Therefore, the

beneficiary must depend on common law principles and Section 1004(a).  Should the recovery come

from the trust fund or another party?  Where the trustee is found guilty of a breach of trust that

results in surcharge or removal, ordinarily the Trustee will be personally liable for the beneficiary’s

fees. See, Snook v. Tr. Co. of Ga. Bank of Savannah, 909 F.2d 480, 485 (11th Cir. 1990).  Under the

common fund doctrine the beneficiary would seem to able to recover from the trust estate, but such

would represent an additional loss to the trust estate for which the trustee should be liable for

surcharge.  Otherwise, the trust estate and the beneficiaries will not be made whole.  In re Estate of

Stowell, 636 A.2d 440 (Me.1994).  On the other hand, the circumstances will not always justify

assessing the trustee individually.  For  example, in suits for construction or instruction, it would be

4
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appropriate to charge the trust estate with the fees of a successful beneficiary under the common fund

doctrine. Orme v. N. Tr. Co., 25 Ill. 2d 151, 183 N.E.2d 505 (1962).  Also, where a complaining

beneficiary brings an unsuccessful suit, the other beneficiaries may request that their fees and the

Trustee’s fees be paid by the complaining beneficiary. See, e.g., In Matter of Edwin Meissner

Testamentary Tr., 497 S.W.3d 860 (Mo. Ct. App. 2016).  To do otherwise would enable one

disgruntled or generally litigious beneficiary to waste the trust assets by bringing endless and

baseless litigation at the expense of the other, non-complaining, beneficiaries. See, generally,  Kutten

v. Bank of Am., N.A., No. CIV. 4:04-0244 (PAM), 2008 WL 4838152 (E.D. Mo. Nov. 6, 2008). 

This should not be permitted, and Section 1004(a) gives the court a powerful tool to prevent it.

III. Matter of Estate of Blackburn v. Richards, 299 So. 3d 781 (Miss. 2020).

This is a trust construction case out of Mississippi that your author worked on.  Barry

Blackburn was an estate planning attorney in North Mississippi.  He was divorced from his son’s

mother, and there was no love lost between them.  The son, Christopher, was a very irresponsible

twenty-one (21)-year-old occasional college student.  Barry contracted terminal cancer, and from his

death bed he called in his paralegal and gave her instructions concerning the preparation of a new

revocable trust.  The testamentary scheme was typical, but distributions were restrictive concerning

Christopher.  Christopher was not to receive the principal until age 45, and upon his sooner death,

the trust would continue in separate shares for his children (he had none) with a terminating

distribution at age 45.  If Christopher had no children, there would be a trust for the children of

Barry’s sister, Rebecca, on identical terms, and in default of any grandchildren or nieces or nephews,

the trust would pass to Ole Miss and three other charities.  However, the trust agreement contained

a scrivener’s error and stated:

5
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If [Christopher] should predecease the Grantor prior to complete
distribution of the trust principal and has no living issue, then the
remaining trust principal shall be retained for the benefit of Rebecca
Lowry’s children ... subject to the same trust provisions herein
specified for the Grantor’s grandchildren.  Upon the death of a child
of Rebecca Lowry prior to the complete distribution of the trust
principal, then the remaining trust principal shall be distributed to the
surviving niece or nephew, per capita.  If the Grantor has no surviving
beneficiaries as specified herein, then any remaining principal shall
be distributed to [Ole Miss and 3 other charities].

Barry died on March 21, 2014.  Tragically, Christopher died in July, 2015, aged 21 with no

children.  Note that Christopher did not predecease Barry.  The Trustees, who were Barry’s paralegal

(who drafted the trust) and office administrator, filed suit to construe the trust to vest the principal

in the trusts for the children of Rebecca Lowry and attached affidavits that the paralegal had made

a scrivener’s error by leaving out the words “or die” after the word “predecease.”

Both the charities and the executor of Christopher’s estate counterclaimed that the trust was

not ambiguous; although, ironically, the differed on what the correct result should be.  Christopher’s

executor, Olin, claimed (inexplicably) that the trust estate was vested in Christopher’s estate.  The

charities on the other hand claimed the trust estate passed to them upon Barry’s death because

Christopher, though dead, had not “predeceased” Barry, as the literal wording required as a condition

for the children of Rebecca Lowry to take.  Years of contentious litigation and hundreds of thousands

of dollars in fees followed.

Eventually, after a several-day trial, the Chancellor held that the trust was ambiguous as a

result of scrivener’s error and should be construed in favor of the children of Rebecca Lowry, and

even if it was not ambiguous, the trust should be reformed under UTC §415, based on clear and

convincing evidence of Barry’s actual intent and the mistake.

6
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After a hearing on post-trial motions, and without stating any analysis or rationale, the

Chancellor awarded fees to Olin ($174,245.51) and to the non-profits ($184,512.93), based on

Mississippi’s version of §1004(a).  This gave the Mississippi Supreme Court its first opportunity to

review a  §1004(a) claim.  The Court recited the common fund doctrine and favorably cited to

Atwood, even though that case involved attorneys fees of a Trustee rather than beneficiaries.  The

court remanded the case to the Chancellor to apply the five-factor Atwood test to the losing

beneficiaries’ fee claims.  In doing so the Court observed the relative simplicity of the case and the

clear drafting error, and noted that despite that fact, the case was “heavily litigated.”  

On remand, the charities withdrew their fee motion, but Olin continues to pursue legal fees

on behalf of Christopher’s estate.   How will the Chancellor apply the Atwood factors to Olin’s

claims?  

(1) Reasonableness of Olin’s claim, etc.

(2) Unnecessarily prolonged litigation.

(3) Relative ability to bear financial burden.

(4) Result obtained.

(5) Whether party has acted in bad faith, etc.

What about the common fund doctrine?

F:\Data\Beneficiary Fees in Trust Matters.wpd
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Presenting to the Fiduciary Litigation Committee of

Language for Engagement Letters When Representing 
a Trustee or Beneficiary In Litigation

March 1, 2021

Contact:

Dan C. Young
Rose Law Firm
501-377-0321

dyoung@roselawfirm.com
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Representation of Beneficiary in Trust Litigation

Fees.  Our fees are based on time spent by the lawyers and the paralegal personnel who 
work on this matter.  We will charge for all time spent on the matter, including, by way of 
illustration, telephone conferences with you; office conferences among our legal and paralegal 
personnel; factual investigation, if needed; legal research; responding to your requests for us to 
provide information to you; drafting letters and other documents; court hearings; and travel. 

We will charge hourly billing rates for the attorneys who work on this matter.  These rates 
vary according to the experience of the individuals and are subject to change from time to time.  
Our current hourly rates range from $180 to $525 per hour for attorneys and $110 per hour for 
paralegals.  John Smith and I will be primarily responsible for this matter.  Our rate for this matter is 
$400 per hour.

In an effort to reduce overall legal costs, we delegate tasks to associate attorneys and 
paralegal personnel whenever appropriate.  The billing rates for both attorneys and paralegal 
personnel are, from time to time, reviewed and adjusted on a firm-wide basis.  In accordance with 
the Arkansas Rules of Professional Conduct, as approved by the Arkansas Supreme Court, the fees 
ultimately charged may be adjusted based upon factors such as the value of the services we render, 
the degree of experience we have in performing our services, our efficiency in handling this matter, 
the size of the matter, the time constraints imposed by you or the circumstances, and the results 
obtained.

Other Charges.  In addition to our fees, we will customarily incur out-of-pocket expenses.  
Enclosed is a copy of our firm’s policy on reimbursable expenses.  All costs which we reasonably 
deem necessary in the rendition of legal services on your behalf will be at your expense.  
However, any unusual expenses (e.g., use of an independent expert or professional) will only be 
incurred after you approve such expenditure.

Estimates.  We are often requested to estimate the amount of fees and costs likely to be 
incurred in connection with a particular matter.  However, fees and costs are usually not 
predictable.  Accordingly, we make no commitment to you concerning the maximum fees and 
costs that will be necessary to resolve or complete the matter.  Any mention by us of fees and 
costs is only an estimate.  

Payment of Fees and Expenses.  You understand your obligation to pay the firm’s fees 
and expenses is in no way contingent on the ultimate outcome of the matter.  Normally, we will 
send monthly statements for work performed and expenses recorded on our books during the 
previous month.  Payment is due promptly upon receipt of our statement. 

You agree that you are solely responsible for the payment of our fees and expenses in 
accordance with the terms and conditions of this letter.  In addition, a court, as justice and equity 
may require, may award costs and expenses, including reasonable attorney’s fees, to be paid by 
another party or from the trust fund.  This means the court has authority to require the trust or 
another party to pay your attorney’s fees and expenses and to require you to pay the attorney’s 
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fees and expenses of another party to the litigation, such as the trustee.  You may be able recover 
your attorney’s fees and expenses from the trust if the parties agree or the court determines that 
your action preserved or increased the value of the trust fund for other beneficiaries.
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Representation of Trustee in Trust Litigation

Fees.  Our fees are based on time spent by the lawyers and the paralegal personnel who 
work on this matter.  We will charge for all time spent on the matter, including, by way of 
illustration, telephone conferences with you; office conferences among our legal and paralegal 
personnel; factual investigation, if needed; legal research; responding to your requests for us to 
provide information to you; drafting letters and other documents; court hearings; and travel. 

We will charge hourly billing rates for the attorneys who work on this matter.  These rates 
vary according to the experience of the individuals and are subject to change from time to time.  
Our current hourly rates range from $180 to $500 per hour for attorneys and $110 per hour for 
paralegals.  John Smith and I will be primarily responsible for this matter.  Our rate for this matter is 
$400 per hour.

In an effort to reduce overall legal costs, we delegate tasks to associate attorneys and 
paralegal personnel whenever appropriate.  The billing rates for both attorneys and paralegal 
personnel are, from time to time, reviewed and adjusted on a firm-wide basis.  In accordance with 
the Arkansas Rules of Professional Conduct, as approved by the Arkansas Supreme Court, the fees 
ultimately charged may be adjusted based upon factors such as the value of the services we render, 
the degree of experience we have in performing our services, our efficiency in handling this matter, 
the size of the matter, the time constraints imposed by you or the circumstances, and the results 
obtained.

Other Charges.  In addition to our fees, we will customarily incur out-of-pocket expenses.  
Enclosed is a copy of our firm’s policy on reimbursable expenses.  All costs which we reasonably 
deem necessary in the rendition of legal services on your behalf will be at your expense.  
However, any unusual expenses (e.g., use of an independent expert or professional) will only be 
incurred after you approve such expenditure.

Estimates.  We are often requested to estimate the amount of fees and costs likely to be 
incurred in connection with a particular matter.  However, fees and costs are usually not 
predictable.  Accordingly, we make no commitment to you concerning the maximum fees and 
costs that will be necessary to resolve or complete the matter.  Any mention by us of fees and 
costs is only an estimate.  

Payment of Fees and Expenses.  We will bill you for our fees and expenses.  Payment is 
due promptly upon receipt of our statement.  A trustee is generally entitled to pay expenses, 
including attorney’s fees and costs, out of trust funds as long as the fees are properly incurred in 
the administration of the Trust.  However, the payment of attorney’s fees and expenses from the 
trust fund is subject to court oversight.  If you are found to have breached you fiduciary duties, 
you may not be entitled to have your attorney’s fees and expenses paid from trust funds.  If a 
court orders you to return amounts disbursed for attorney fees and expenses, we will refund all 
amounts we have received from the Trust within five business days of entry of the order and will in 
turn bill you personally for the amount of attorney fees and expenses refunded to the Trust.  While 
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we address this letter to you, as Trustee of the Trust, you agree that by retaining us to represent you 
as a fiduciary, you remain personally responsible for the payment of our invoices.

As justice and equity may require, the court has discretion to require another party or the 
Trust to pay the attorney’s fees and expenses of any party.  Therefore, the court may require you 
to personally pay the attorney’s fees and expenses of another party to the litigation, such as a 
beneficiary.  This result is more likely if a beneficiary prevails on the merits of the case and you 
are found to have breached a fiduciary duty and to not have acted in good faith.

READ AND APPROVED this ____ day of March 2021.

Signature line for corporate trustee:

Arkansas First Bank, in its corporate capacity and 
as Trustee of the John Doe dated May 1, 1990

By:  _________________________________________
        Robert Smith, Trust Officer

Practice Note:  Confirm that the trust officer has authority to bind the bank in its corporate 
capacity.  If trust officer is not authorized to bind the bank, add a signature line for a person who 
may bind the bank to the terms of the engagement letter.
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Payment of Attorney's Fees by Trustees in Litigation for Breach of Trust: Can Trust 
Provisions or Insurance Make a Difference? 

Jack A. Falk 
Coral Gables, Florida 
jfalk@dwl-law.com 

Michael H. Godwin 
Greensboro, North Carolina 
mgodwin@schellbray.com 

Scope. This paper addresses whether a trust provision can be drafted to successfully protect a 

trustee who is sued for breach of trust from liability for using trust assets to pay attorney's fees 

for the trustee's defense. While there can be no certainty under the current state of the law that a 

trust provision will be followed by a court, a trust provision may be helpful in circumstances 

where a settlor wishes to provide a trustee with access to trust funds and limit the trustee's 

personal liability exposure for using trust assets to pay the trustee's attorney's fees. The 

likelihood of such a provision being followed by a court will be greater where the alleged breach 

being defended is not a serious one, where the trustee is not a professional trustee and where the 

trustee did not draft the provision or insist on its inclusion in the trust instrument. 

I. Basis for payment of attorneys' fees by trustees. There are two primary provisions in the 

Uniform Trust Code ("UTC") that should be considered by a trustee sued for breach of trust to 

support the payment of attorney's fees from trust assets: (A) a request for an order of a court; 

and (B) payment as an expense of administration. The best course to follow will depend on the 

circumstances of each case, the patiicular state statutes involved, state custom and practice and 

the particular comi in which the case is pending. 

A. Payment of Attorney's Fees by Court Order. UTC section 1004 provides: 

"In a judicial proceeding involving the administration of a trust, 

the court, as justice and equity may require, may award costs and 

expenses, including reasonable attorney's fees to any party, to be 

paid by another patty or from the trust that is the subject of the 

controversy". (Emphasis added). 

At least thirty-four states and the District of Columbia have adopted the UTC. Some 

states have tweaked UTC section1004 in various ways but in most cases grant the court 

wide discretion to award fees and apply fee shifting "as justice and equity may require". 
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UTC section 1 004 does not address the timing of such payments or the procedure for 

seeking the award of attorneys' fees. Depending on the precise wording of a pmiicular 

state statute and the specific procedures for seeking an order for the payment of 

attorney's fees, there may not be an established procedure for the approval of the 

payment of attorney's fees during the course of litigation. The "justice and equity" 

standard in UTC section 1 004 makes the outcome of a request for attorney's fees during 

the litigation less predictable than other standards for approving the payment of 

attorney's fees. Undoubtedly, there often will be circumstances in which a trustee will 

want to seek comi approval before using trust assets to avoid the possibility of an 

additional alleged breach of duty claim based on the use of trust assets to pay fees 

without prior comi approval. 

It is notewmihy that UTC section 1 004 is not one of the mandatory provisions under 

UTC section 1 05 that cannot be overridden by a trust provision. The authors have not 

identified a UTC state that has added section 1 004 to its list of mandatory provisions. 

This fact should enhance the argument that a trust provision directing the payment of 

attorney's fees from the trust should be recognized. 

B. Payment of Attorney's Fees as an Expense of Administration. UTC section 

709(a) provides: 

"(a) A trustee is entitled to be reimbursed out of the trust property, 

with interest as appropriate, for: 

(1) expenses that were properly incurr-ed in the 

administration of the trust; and 

(2) to the extent necessary to prevent unjust emichment 

of the trust, expenses that were not properly incurred in the 

administration of the trust." (Emphasis added). 

Attorney's fees incurred by a trustee defending a case in which surcharge of the trustee is 

not sought have traditionally been payable from trust assets because there was rarely a 

question that the purpose of incurring the fees was a proper expense of administration. In 
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those cases, the attorney's fees have been treated in the same category as fees incurred for 

investment advisors, tax return preparers and valuations experts. 

To enhance a trustee's position that attorney's fees incuned in defense of a claim for 

breach of trust are properly incuned as an expense of administration of the trust, the 

estate planner should consider including provisions in the trust instrument that expresses 

the settlor's intent in this regard. Here are a few reasons why UTC section 709(a), 

together with a provision in the trust instrument stating the settlor's intent, suppmi the 

payment of attorney's fees in this situation: 

(1) Payments under UTC section 709 anticipate payments during the 

course of trust administration while UTC section 1 004 does not address the timing 

of payments. 

(2) UTC section 709 does not say that prior comi approval is required. 

(3) A settlor's intent has long been recognized as the "polestar" of 

trust interpretation so a trust provision that suppmis the position that the payment 

of attorney's fees is a proper expense of administration may be persuasive to a 

co mi. 

( 4) If a complaint or petition takes libe1iies in alleging that the trustee 

has engaged in intentional misconduct, bad faith and/or fraud, even if those 

allegations are not likely to be proved, a comi that decides to apply the standard 

under UTC Section 1004 ("as justice and equity may require"), will probably be 

reluctant to authorize the use of trust assets to pay attorney's fees until the case is 

either better developed or trial is concluded. See In re Trusteeship of Williams, 

591 N.W. 2d 743, 748-749 (Minn. App. 1999), where the comi found that even 

without a judicial determination of misconduct, the court can consider the 

underlying allegations against a trustee when deciding whether to allow attorney's 

fees to be paid out of the trust. 

II. Authority for and Limitations on Payment of Attorney's Fees as an Expense of 

Administration. 
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A. UTC Section 709(a). As discussed above, UTC section 709(a) provides that a 

trustee is entitled to be reimbursed out of trust prope1iy for expenses properly incuned in 

the administration of the trust. 

B. Restatement (Second) of Trusts Section 244. This section of Restatement 

(Second) of Trusts says that a trustee "is entitled to indemnity out of the trust estate for 

expenses properly incurred by him in the administration of the trust". Comment e states 

that if the trustee properly incurs an expense but also has incuned a liability for breach of 

trust committed by him, the amount of liability can be set-off against the amount he 

would be otherwise entitled to receive from the trust. This raises the prospect that there 

will always be issues of the trustee's duty to repay the trust for attorney's fees paid during 

the course of litigation if the trustee is ultimately found to have committed a breach of 

trust. This risk is highest in cases where the trustee has committed intentional misconduct 

or acted in bad faith or with gross indifference to the rights of the beneficiaries. 

C. Restatement (Third) of Trusts Section 88. Section 88 ofRestatement (Third) of 

Trusts confirms the general rule of the Restatement (Second) but expands it to say that: 

"A trustee can properly incur and pay expenses that are reasonable 

in amount and appropriate to the purposes and circumstances of the 

trust and to the experience, skills, responsibilities and other 

circumstances of the trustee." 

Comment b to section 88 states that a trustee is not limited to incurring expenses that are 

"necessary or essential" but may incur expenses that in the exercise of fiducimy judgment 

are reasonable and appropriate in carrying out the purposes of the trust, serving the 

interest of the beneficiary and generally performing the functions and responsibilities of 

the trusteeship. 

The language in section 88 refening to the "circumstances of the trust" and 

"circumstances of the trustee" suggest that provisions authorizing the payment of 

attorney's fees should take into account: (a) the specific or special circumstances of the 

settlor, (b) the purposes ofthe trust, (c) the beneficiaries involved and (d) the specific 
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reasons why a particular trustee should serve and have access to the trust assets to defend 

against claims seeking to impose personal liability. 

Comment d to section 88 addresses paying attorney's fees in defending litigation as 

appropriate to proper administration or performance of the trustee's duties, "as long as 

the trustee's conduct was not imprudent or otherwise in violation of a fiduciary duty". 

The comment then acknowledges the complications which are added when litigation 

involves allegations ofbreach of trust and states: 

"To the extent that the trustee is successful in defending against 

charges of misconduct, the trustee is normally entitled to 

indemnification for reasonable attorneys' fees and other costs; to 

the extent that the trustee is found to have committed a breach of 

trust, indemnification is ordinarily unavailable. Ultimately, 

however, the matter of the trustee's indemnification is within the 

discretion ofthe trial court, subject to appeal for abuse of that 

discretion." 

A number of cases are cited under Comment d where comis have ruled on whether 

attorney's fees in litigation matters are proper administration expenses. These cases 

reflect decisions generally made under a UTC section 1004 approach of "justice and 

equity" and none of the cases appear to address payment where the settlor directly 

addressed such fees in the trust instrument. 

The effmi to address the payment of attorney's fees during litigation involving an alleged 

breach of trust was addressed in People ex rel Harris v. Shine, 16 Cal Rptr. 5th 524, 224 

Cal. Rptr.3d 380 (2017). In that case, the court acknowledged that a trustee's use oftrust 

assets to retain and compensate attorneys may be expanded by the terms of the trust 

instrument. The case involved a petition for the payment of attorney's fees from the trust 

assets during the pendency of the litigation. The trust instrument provided that the trustee 

shall be "indemnified and held harmless" by the trust estate from expenses, including 

attorney's fees, except for the trustee's willful misconduct or gross negligence. The court 

ruled against the trustee because the indemnification language did not address "interim" 
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or "pendente lite" fees. The comi reviewed California case law on interim fees and found 

that the petitioner did not meet the prevailing standard. 

III. Validity and Effect of Exculpatory Clauses. 

A. UTC Section 1008. UTC section 1 05(b )(I 0) provides that UTC section 1008 

regarding the effect of exculpatory terms is a mandatory provision that prevails over any 

specific terms ofthe trust. UTC section 1008 reads: 

"(a) A term of a trust relieving a trustee of liability for breach of 

trust is unenforceable to the extent that it: 

( 1) relieves the trustee of liability for breach of trust 

committed in bad faith or with reckless indifference to the 

purposes of the trust or the interests of the beneficiaries; or 

(2) was insetied as a result of an abuse by the trustee of a 

fiduciary or confidential relationship to the settlor. 

(b) an exculpatory term drafted or caused to be drafted by the 

trustee is invalid as an abuse of a fiduciary or confidential 

relationship unless the trustee proves that the exculpatory te1m is 

fair under the circumstances and that its existence and contents 

were adequately communicated to the Settlor." (Emphasis added). 

The impmiant takeaways from UTC section 1008 are: (A) An exculpatory provision can 

relieve a trustee for liability for ce1iain breaches of trust, such as those involving a 

technical breach (i.e., defect in trust accountings or timing), general negligence, mistakes 

made in good faith and actions that are not recklessly indifferent to the purposes of the 

trust or the interests of the beneficiaries; (B) If the trustee seeking to benefit from the 

exculpatory provision insisted on the provision or drafted the provision, there is a 

presumption of invalidity and thus, the trustee should never draft the provision; and (C) 

If the trustee asks for exculpation, the trustee and draftsperson should document the 

circumstances and confirm that the settlor knew of and agreed to the provision. 
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B. Restatement (Second) of Trusts Section 222. This Section supports the basic rule 

ofUTC section 1008, that exculpatory provisions can be enforced but uses different 

terms to identify those breaches which cannot be excused: those "committed in bad faith 

or intentionally or with reckless indifference to the interest of the beneficiary or of 

liability for any profit which the trustee has derived from a breach of trust". This 

language adds those breaches committed "intentionally" and also brings into play the 

issue of whether the trustee has derived any profit from the breach of trust. 

Comment a to Restatement (Second) of Trusts section 222 highlights that such provisions 

are to be strictly construed and that "the trustee is relieved from liability only to the 

extent to which it is clearly provided that he shall be excused". This underscores the 

impmiance of the language and the scope ofthe exculpatory provision. Obviously, the 

draftsperson should document with the client the reasons for the exculpatory provision 

and the advantages and disadvantages of the provision. 

In Citizens and Southern Nat'l. Bank v. Perling, 300 S.E.2d 649, 250 Ga. 674 (1983), the 

Supreme Court of Georgia recognized and upheld the effect of exculpatory language and 

cited Restatement (Second) of Trusts section 222 as authority for its decision where the 

trustee was not guilty of bad faith, intentional or reckless breach of trust. 

C. Restatement (Third) of Trusts Section 96. This section of the Restatement 

(Third) of Trusts embodies the concepts contained in UTC section 1 008 and Restatement 

(Second) of Trusts section 222. It affirmatively says that a provision relieving a trustee of 

liability can be enforced with cetiain exceptions. The exceptions to enforceability closely 

follow those in the Restatement (Second) but includes the phrase "with indifference to 

the fiduciary duties of the trustee, the terms and purposes of the trust or the interest of the 

beneficiaries". 

General Comment a to section 96 raises a point that may be helpful in drafting an 

effective provision intended to treat the payment of attorney's fees as an expense of 

administration authorized by the settlor. 
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"Exculpatory clauses are to be distinguished from trust provisions 

that modify a trustee's power and duties; modifications may affect 

the question of whether ce1iain conduct by the trustee constitutes a 

breach of trust, whereas an exculpatory clause may eliminate or 

limit the trustee's liability when a breach of trust does occur." 

Comment on subsection (1 ), b to section 96 provides fmiher suppmi to the enforceability 

of a clause intended to treat the payment of attorney's fees as an expense of 

administration by referring to the impmiance of settlor intent, the circumstances of the 

document's preparation and execution, the settlor's expectations about the circumstances 

to which the clause might apply and to the different expectations of a professional and 

anon-professional trustee. The comment provides as follows: 

"Thus, the appropriate standard for exemption from liability may 

depend on expectations about performance, as well as about the 

skills and facilities, of the trustee contemplated by the settlor, and 

perhaps on pmiicular risks or concems that (even if unexpressed) 

may have prompted the inclusion of the clause. A clause that 

apparently was designed, for example, for the settlor's spouse as 

trustee may be differently applied, or even found inapplicable, to a 

professional trustee who succeeds the spouse." 

Suppmi for greater deference to exculpatory provisions for a non-professional trustee is 

set forth in a law review miicle by M. Leslie, Common Law, Common Sense: Fiducimy 

Standards and Trustee Identity, 27 Cardozo L. Rev. 2713 (2006). Professor Leslie argues 

that the statutes and other authorities that embody the traditional expectations of trustees, 

such as UTC sections 802 and 1008, fail to take into account the differences between 

professional and non-professional trustees that justify different fiducimy standards for 

different types of trustees. As critical differences between professional and non

professional trustees, she cites differences in settlors' expectations and objectives, -

negotiation settings, monitoring costs and trustees' responses to liability rules. She 
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argues that "there is little justification for allowing professional trustees to hide behind 

broad protective waivers." Leslie, Common Law, Common Sense, at 2742. 

Professor Leslie highlights what practitioners see very often-a trustee chosen because of a 

close relationship to the family and confidence that the background with the family will 

result in better decisions about the use of the family's assets or the handling of an 

awkward or difficult family situation. 

"There are good reasons for settlors to immunize non-professionals 

from liability for actions taken in good faith. When the settlor 

chooses the trustee because he trusts her to provide the best care 

for family members and make responsible distribution choices, that 

trust, and not an expectation of expe1i investment skills, may be 

the essence of the relationship. The settlor may wish to immunize 

her for good faith mistakes, especially when she is not getting 

compensated. Reducing the liability standard may also be 

necessary to induce a non-professional to perform the role." Leslie, 

Common Law, Common Sense, at 2745. 

IV. Public Policy and Interest of Justice Arguments Related to Provisions for Payment of 

Attorney's Fees to Defend Trustee. 

A. Overriding Public Policy Constraint. A trust may be created only to the extent its 

purposes are "not contrary to public policy." UTC section 404; Restatement (Third) of 

Trusts section 29. A settlor has latitude in how a trust purpose is pursued. 

Administrative terms of a trust "must reasonably relate to this purpose and not divert the 

trust prope1iy to achieve a trust purpose that is invalid .... " Comment to UTC section 

404. 

Based on these authorities, the following two-pronged question is impmiant: can a settlor 

restrict a comi from: (1) prohibiting the use of trust assets to pay attorney's fees to defend 

a breach of duty claim, or (2) imposing a surcharge on the trustee or otherwise causing a 

refund to be paid to the trust? 
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B. UTC Section 105. The rules on mandatory trust provisions contained in UTC 

section 105 may limit use of certain provisions concerning use of trust funds to pay 

attorney's fees: 

1. The terms of a trust do not ovenide the requirement that a trust have a 

purpose that is not contrary to public policy. UTC section 1 05(b )(3). 

2. The terms of a trust cannot ovenide the power of a court to take action "as 

may be necessary in the interests of justice." UTC section 105(b)(13). For 

example, a trust term that attempts to restrict a court's removal of a trustee does 

not ovenide this UTC provision. 

C. Restatement (Third) ofTmsts. Comment m. to section 29 of the Restatement 

(Third) of Trusts on public policy provides some insight on these questions: 

1. "A trust provision may not be enforced if to do so would undermine 

proper administration of the trust. Thus, a provision that purpmis to prevent a 

court from removing a trustee will be disregarded if removal appears appropriate 

to proper administration ofthe trust." A provision is also "invalid to the extent it 

purpmis to relieve the trustee altogether from accountability," or to "relieve the 

trustee from liability even for dishonest or reckless acts." 

2. "This principle does not, however, prevent a settlor fi·om prescribing 

administrative provisions designed to serve a reasonable view ofthe beneficiaries' 

best interest." 

D. Restatement (Second) of Trusts. Comment d to section 62, provides that "[a] 

provision in the terms of the tmst is against public policy and unenforceable if its 

enforcement would tend to induce the commission of acts, not in themselves illegal or 

immoral, by supplying an improper motive for their commission, where it is against 

public policy to encourage the doing of such acts from such a motive." 

E. Application by the Comis An excellent miicle on these issues is Blanchard, 

Attorney's Fees in Judicial Proceedings Involving Trusts, Estates and Protected Persons: 
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When is an Award Just and Equitable?, 72 S.C. L. Rev. 145. The law review article 

addresses the question of whether a settlor can draft a trust provision that ovenides the 

UTC provisions regarding recovery of attorney's fees, such as UTC section 1004. He 

cites In re Margarete Marthe Milliette 1997 Irrevocable Trust, Appeal No. 2017AP2303, 

2018 WL 2229366 at *7 (Wis. Ct. App. May 15, 2018) and Cohen V. Minneapolis 

JewishFed'n., No. 16-CV-325, 2017 WL 108087 at *1 (D. Wis. Jan. 11, 2017) as cases 

where the court refused to allow the language of the trust document relating to the 

payment of attorney's fees to ovenide the power of the court under a UTC section 1 004 

type statute. 

1. Another hurdle to the enforcement of trust provisions authorizing the payment of 

attorney's fees from trust assets is the tendency of the comis to give considerable 

weight to the outcome of the litigation. See Blanchard, Attorney's Fees in 

Judicial Proceedings Involving Trusts, Estates and Protected Persons, at 154. 

Many comis employ the factors setout in Atwood v. Atwood, 25 P.3d 936, 947 

(Okla. Ct. App. 2001) in awarding fees under the "justice and equity" standard of 

UTC section 1004. One ofthe Atwood factors is "result obtained by the litigation 

and prevailing party concepts". 

2. There are cases in some states where a non-prevailing pmiy trustee who defended 

a breach of duty claim was entitled to be reimbursed for attorney's fees. Am 

Nat'l. Bank ofBeaumont v. Biggs, 274 .S.W. 2d 209, 222 (Tex. Civ. App. 1954); 

Webbe v. First Nat'l. Bank & Tr. Co. of Barrington, 487 N.E.2d 711, 713 (Ill. 

App. Ct. 1985); In re Thomas Rowe Stockton Tr., No. 332278, 2017 WL 4158017 

at *4 (Mich. Ct. App. Sept. 17, 2017); Evans v. Super Ct. ofS.F., 96 P.2d 107, 

113 (Cal. App. Dep't. Super. Ct. 1939); Stuart v. Cont'l. Ill. Nat'l. Bank & Tr. Co. 

of Chicago, 369 N.E. 2d 1262, 1279 (Ill. 1977). 

3. No less authority than George G. Bogert, The Law of Trusts and Trustees, section 

971 (June 2020), says that the reimbursement of a trustee's legal fees from the 

trust is not conditioned on the outcome of the legal services being favorable to the 

trust. 
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4. Blanchard points out that comis have had difficulty in miiculating the relationship 

between UTC section 1004 and UTC section 709(a)(l) and are often guilty of 

conflating the two provisions. Blanchard, Attorney's Fes in Judicial Proceedings 

Involving Trusts, Estates and Protected Persons, at 201-214. He argues that these 

provisions each emanate from a different principle: UTC section 709(a)(1) 

codifies the principle that a trustee is entitled to be reimbursed from trust assets 

for expenses properly incurred in the administration of the trust. Blanchard says 

that: 

"In contradistinction to§ 709(a)(l), the animating principle of 

UTC § 1 004 is not to reimburse a trustee for expenses incuned in 

the performance of its duty to the trust. Instead, § 1 004 is a fee

shifting statute by which one party is ordered to pay the fees and 

expenses of an adversary in the litigation, either directly from 

personal assets or indirectly through the trust estate." 

F. Takeaways. 

1. A provision to permit the use of trust assets to defend the trustee should 

clearly express the settlor's goals related to the proper administration of the trust 

and considerations for protecting the trustee from incuning personal expense. 

2. The provision cannot nullify the comi's ability to hold the trustee 

accountable. The settlor may limit the liability of the trustee through a 

permissible exculpatory clause. 

3. A court may in some circumstances circumvent provisions using the broad 

provision in the Code-- "as may be necessmy in the interests of justice"-- to 

prohibit the use of trust assets to defend a claim for breach of fiduciary duty, even 

if the trust says otherwise. 

4. A provision of the trust that permits the interim use of trust assets to pay 

attorney fees to defend against a claim for breach of fiducimy duty could possibly 

be attacked as contrary to public policy. No cases were located where a comi 
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specifically relied on the public policy provision in UTC section 1 05(b )(3). It 

would appear that the trust provision would be less vulnerable to such an attack if 

the trustee remains subject to surcharge in the event of a finding of liability. It is 

not clear whether a comt would allow the settlor to dictate the standard used by 

the comt to dete1mine whether interim use of trust assets should be permitted. 

5. Because a settlor's intent is the polestar for interpreting and enforcing trust 

terms, including provisions regarding payment of the trustee's attomey fees to 

defend a breach of fiducimy duty claim should be helpful, if not determinative in 

many cases. 

V. Policy Arguments in Favor ofExculpatmy Provisions Allowing the Use of Trust Assets 

to Pay Attomey's Fees. 

A. If the trustee is not a beneficiary, there are legitimate reasons to protect the trustee 

such as encouraging people to be willing to serve as trustees. 

B. If a trustee is represented and has the ability to pay attomey's fees, litigation may 

be resolved sooner with a more equitable result. 

C. A disinterested trustee deserves greater protection than a trustee who is interested 

in the trust as a beneficiary. However, settlors often also wish to provide greater 

protection to a trustee who is also a family member and a beneficiary. 

VI. Policy Arguments Against Exculpatmy Clauses for Trustees. 

A. A bad trustee should not be protected even if he or she is not a beneficiary. 

B. Egregious conduct that is determined by a comt should not be protected. 

C. Cunent law embraces the need for a court to always have the authority to protect 

the trust and its beneficiaries. See Section IV above. 
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VII. Drafting Tips. 

A. The chance for success is greater if the provision is not drafted strictly as an 

exculpatory clause; focus on authority for payment of attorney's fees during the course of 

litigation as an expense of administration under UTC section 709(a) and exculpation of 

liability for making such payments. 

B. Provisions should be drafted by the estate planning attorney rather than by the 

litigator or by the trustee. The estate planning attorney may want input from a litigator. 

C. Such provisions are not for eve1y situation; not boilerplate language. Less 

defensible for professional trustees. Most likely used for individual trustees such as 

family members or close, trusted fi·iends or advisors. The planner should consider 

documenting the reasons for inclusion of the provision with the client and point out the 

benefits and risks involved. 

D. Appropriate for situations with known, disgruntled family member who might be 

a potential litigant. 

E. Exhibits 1 and 2 attached are examples of provisions that might be used to 

authorize the payment of attorney's fees as a cost of administration. 

VIII. Insurance as an Alternative. If the issue is finding a means for a trustee who has been 

sued for breach of trust to pay his or her costs of defense without an order from the court, 

fiduciary liability insurance may be an alternative in some cases. 

A. In situations where a close friend or advisor is being asked to serve as trustee 

where there is a litigious family member or a complex family situation, why should the 

proposed trustee not ask for the instrument to provide for the payment of insurance 

premiums from the trust corpus? Another possibility is that the trustee's compensation 

can be specified in the trust at the highest reasonable amount to take into account the 

settlor's intent that the trustee will pay insurance premiums from his or her personal 

assets. 
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B. Fiduciary liability insurance is available through many well-known major carriers. 

These policies are essentially "enors and omissions" policies customized for fiduciary 

activities. 

C. Most policies will require a minimum annual premium, such as $5,000.00. 

D. Most policies exclude coverage for intentional acts, fraud, etc. 

E. Most policies exclude coverage for investment activities. 

F. Most policies provide defense costs to some extent but with defense costs being 

applied against the policy limits. 

IX. Summmy. 

A. It is clear that exculpatory clauses are enforceable in many situations, just not 

where egregious conduct is involved. 

B. The likelihood of drafting a trust provision that will be successful in allowing the 

payment of "interim" or "pendente lite" fees will be enhanced if drafted as an 

authorization to pay such fees as an expense of administration specifically considered and 

authorized by the settlor. 

C. Even if a clause is drafted to authorize payment as an expense of administration 

rather than one that allows the court to award fees based on "justice and equity", the court 

will always have the power to ignore the clause on the basis that enforcement of such a 

clause would be "against public policy" or inconsistent with the needs of justice. 

D. If a trust provision is drafted to allow fees to be paid during the course of 

litigation, a significant concern will always be what if the litigation results in a finding of 

egregious conduct by the trustee, how is the trust protected if the trustee is unable to 

reimburse the trust for the fees advanced? 
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Exhibit 1 
(Drafted by Michael H. Godwin) 

Trustee is Trusted Advisor; Non-Beneficiary 

Direction Regarding Attorney's Fees and Expenses; Indemnification; Exoneration. The 
selection of Tom Trustworthy as Trustee has been made with much thought and deliberation and 
reflects my sincere belief that his special knowledge and insight into my family and its dynamics 
will lead to a better administration of the trust and the achievement of my purposes in creating 
the trust. Tom Trustwmihy is not a beneficiary of the trust, is a neutral party as to its 
administration and will receive no benefit from the trust other than the compensation that I have 
detetmined and believe to be reasonable. In the event of litigation, I believe that Tom 
Trustwotihy should receive greater protection than other pmiies who have a financial interest in 
the trust and should not be forced to incur personal expenses in defending trust litigation except 
in extreme circumstances. For these reasons, notwithstanding any other provision of this 
agreement or applicable law, in the event of litigation involving the trust, I direct that my Trustee 
shall be authorized to pay for his attorney's fees and other costs oflitigation with trust assets 
unless a comi having jurisdiction of the trust in Guilford County, North Carolina finds by clear 
and convincing evidence that such Trustee has acted in breach of trust committed in bad faith or 
with intentional misconduct or reckless conduct, in which case such Trustee shall be obligated to 
refund to the trust any funds previously expended for his attorney's fees and other costs of 
litigation. This paragraph is intended to be a clarification of the Trustee's right to incur expenses 
for the benefit of the trust under UTC section 709 and a statement of my intent that the 
expenditures shall be deemed as reasonable costs for purposes ofUTC section 805, and not as a 
statement of such Trustee's right to be awarded attorney's fees by the comi under UTC section 
1004. The authority granted herein to pay such attorney's fees and litigation costs from trust 
assets is intended as an exoneration of the Trustee for any claim that such payments are a breach 
of trust. 
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Exhibit 2 
(Drafted by Michael H. Godwin) 

Trustee is Family Member and Beneficiary 

Direction Regarding Attorney's Fees and Expenses; Indemnity; Exoneration. The 
selection of Tom Trustworthy as Trustee has been made after much thought and deliberation and 
reflects my sincere belief that his special knowledge and insight into our family and its dynamics 
will lead to a better administration of the trust and the achievement of my purposes in creating 
the trust, even though he is a family member and beneficiary of the trust. I make this 
appointment with full knowledge of disagreements by some members of my family with 
decisions that I have made regarding my estate and various trusts that I have created and the 
possibility of further disagreements and litigation initiated by cmiain family members. For these 
reasons, in order that my purposes in creating this trust be carried out and not impeded by 
groundless or spiteful litigation, it is impmiant that Tom Trustworthy serve as trustee and have 
the maximum protection from attomey's fees and other costs of defending such litigation. It is 
my belief that certain disgruntled pmiies may be encouraged to initiate groundless or spiteful 
litigation if they know that my Trustee would be forced to use his personal resources to defend 
their claims. For these reasons, it is critical to the very purposes of the trust that my Trustee have 
the greatest protection legally possible to defend any litigation by using trust assets. For these 
reasons, I direct that in the event of litigation involving the trust, my Trustee shall be authorized 
to pay for his attorney's fees and other costs oflitigation with trust assets unless a comi having 
jurisdiction of the trust in Guilford County, North Carolina finds by clear and convincing 
evidence that such Trustee has acted in bad faith or with intentional or reckless indifference to 
the interests of the beneficiaries in which case such Trustee shall be obligated to refund to the 
trust any funds previously expended for his attorney's fees and other costs of litigation. This 
paragraph is intended as a clarification and enhancement of the Trustee's rights to pay reasonable 
administrative expenses from trust assets under UTC section 709(a)(1) and shall apply without 
regard to the power of a comi to allocate attorney's fees under UTC section 1004. The authority 
granted herein to pay such attorney's fees and litigation costs are intended as an exoneration of 
the Trustee for any claim that such payments are a breach of trust. 
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