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Of course, Esther,” he said, “you don’t understand this 
Chancery business?”  

And of course I shook my head.  

“I don’t know who does,” he returned. “The lawyers have 
twisted it into such a state of bedevilment that the original merits 
of the case have long disappeared from the face of the earth. It’s 
about a will and the trusts under a will—or it was once. It’s about 
nothing but costs now. We are always appearing, and disappearing, 
and swearing, and interrogating, and filing, and cross-filing, and 
arguing, and sealing, and motioning, and referring, and reporting, 
and revolving about the Lord Chancellor and all his satellites, and 
equitably waltzing ourselves off to dusty death, about costs. That’s 
the great question. All the rest, by some extraordinary means, has 
melted away.” “ 

But it was, sir,” said I, to bring him back, for he began to rub 

his head, “about a will?“ 

 “ Why, yes, it was about a will when it was about anything,” 

he returned. “A certain Jarndyce, in an evil hour, made a great 
fortune, and made a great will. In the question how the trusts under 
that will are to be administered, the fortune left by the will is 
squandered away; the legatees under the will are reduced to such 
a miserable condition that they would be sufficiently punished if 
they had committed an enormous crime in having money left them, 
and the will itself is made a dead letter. All through the deplorable 
cause, everything that everybody in it, except one man, knows 

already is referred to that only one man who don’t know, it to find 
out—all through the deplorable cause, everybody must have 
copies, over and over again, of everything that has accumulated 
about it in the way of cartloads of papers (or must pay for them 
without having them, which is the usual course, for nobody wants 
them) and must go down the middle and up again through such an 
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infernal country-dance of costs and fees and nonsense and 
corruption as was never dreamed of in the wildest visions of a 

witch’s Sabbath. Equity sends questions to law, law sends 

questions back to equity; law finds it can’t do this, equity finds it 

can’t do that; neither can so much as say it can’t do anything, 
without this solicitor instructing and this counsel appearing for A, 
and that solicitor instructing and that counsel appearing for B; and 
so on through the whole alphabet, like the history of the apple pie. 
And thus, through years and years, and lives and lives, everything 
goes on, constantly beginning over and over again, and nothing 

ever ends. And we can’t get out of the suit on any terms, for we are 
made parties to it, and must be parties to it, whether we like it or 
not. 

DICKENS, CHARLES. BLEAK HOUSE (complete, unabridged and with all the original illustrations from first 
publication) (p. 111). Charles Dickens Classics: Bleak House. Kindle Edition. 

I. BASIC COMMON LAW PRINCIPLES FOR PAYMENT OF TRUSTEE’S FEES.  In 

general, “it is the rule that fiduciaries are not expected or required to pay their attorney fees 

out of the fiduciary fees authorized or allowed.”  ACTEC Studies, A Survey of State Statutes 

and Practices Regarding Fees of Executors, Administrators and Testamentary Trustees (Study 

5, 2003).  Instead, the reasonable attorney’s fees of trustees that relate to the administration 

of the trust, including defense of claims made against the trust, ordinarily are paid out of the 

trust fund. 

A. “Fund in Court.”  The fund in court exception to the American Rule is used as 

the basis under which attorneys for a fiduciary are compensated out of an estate or trust.  

See Alyeska Pipeline Serv. Co. v. Wilderness Soc'y, 421 U.S. 240, 257, 95 S. Ct. 1612, 1621 

(1975).  The theory for the exception is that the fiduciary, by definition, takes action that aids 

in “creating, preserving or protecting the fund.” In re Prob. of Alleged Will of Landsman, 319 
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N.J. Super. 252, 272 (App. Div. 1999) (citing Trustees v. Greenough, 105 U.S. 527 (1882)).  In 

New Jersey, courts have discretion to make an allowance out of a fund entrusted to the 

fiduciary for administration.  N.J. Court Rule 4:42-9(a)(2).  Similarly, in New York by statute 

the court has the power, at any time during the administration of an estate, “to fix and 

determine the compensation of an attorney for services rendered to a fiduciary, . . .” and “may 

direct payment therefor from the estate generally . . . .”  NY Surr. Ct. Proc. Act, § 2110; see also 

Matter of Hidden, 243 N.Y. 499 (1926) (court may hold fiduciary accountable for attorney’s 

fees based on the court’s general power to direct and supervise control of the fiduciary).  As 

explained in Brundle ex rel. Constellis Emp. Stock Ownership Plan v. Wilmington Tr., N.A., 919 

F.3d 763 (4th Cir. 2019), “[t]he common fund principle . . . allows a court to award "a 

reasonable attorney's fee" to "a litigant or a lawyer who recovers a common fund for the 

benefit of persons other than himself or his client . . . from the fund as a whole." Id. at 785 

(citations omitted).  

B. Exoneration and Reimbursement of Trustee. Because the trustee does not 

profit or gain from the administration of the trust estate, “equity takes pains to hold the 

trustee harmless from personal liability for obligations properly incurred.”  Charles E. 

Rounds, Jr., Loring: A Trustee's Handbook § 3.5.2.3 (2020 ed.) (emphasis in original). As a 

result, a trustee has the right “to pay creditors directly from the trust estate all of the 

expenses reasonably and appropriately incurred by him as its owner.” Id.  This includes 

attorney’s fees, including “legal fees and costs incurred by a trustee in successfully defending 

allegations that the trustee had breached his trust.”  Id.  In Jessup v. Smith, 223 N.Y. 203 

(1918), a trustee charged with misconduct successfully resisted an attempt to remove him 

and his nominee for an additional trustee was approved by the court.  In approving the 
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trustee’s claim for reimbursement from the trust, Justice Cardozo stated: “A trustee who pays 

his own money for services beneficial to the trust has a lien for reimbursement.” Id. See also 

In re Freeman's Trust, 247 Minn. 50, 75 N.W.2d 906 (1956).  As stated in Clark v. Young, 74 

SW 245 (1903):  

The right of the trustee to be allowed his costs, including a 
reasonable fee to his counsel . . . grows out of the very nature of 
the trust itself. The trustee has no beneficial interest in the trust 
estate, and it would be eminently unjust to require him, out of 
his own estate, to employ counsel to represent him in litigation 
concerning his trust, where he acts in good faith, and is 
chargeable with no wrong or laches; and this allowance, under 
these circumstances, is due him, whether he occupies the 
position of plaintiff or defendant in litigation involving the trust. 

Id. 

C. Recovery Of Attorney’s Fees In Litigation.  At common law, a trustee “can 

properly incur expenses for reasonable counsel fees and other costs in bringing, defending, 

or settling litigation as appropriate to proper administration or performance of the trustee's 

duties.”  See Restatement (Third) Of Trusts, § 88 cmt. d (Am. L. Inst. 2007).  The “fund in court” 

principle applies to litigation, as claims brought against a fiduciary ordinarily are brought to 

protect the estate.  See In re Koretzky's Estate, 8 N.J. 506 (1951) (plaintiff’s action to remove 

executors was for protection of estate and therefore results in “fund in court”); Jessup v. 

Smith, supra (trustee opposing attempt at removal “owed a duty to the estate to stand his 

ground against unjust attack”).  Not all attorney’s fees incurred by a fiduciary are payable out 

of the fund, however, but only those that are reasonable and incurred in good faith.  Lund v. 

Lund, 924 N.W.2d 274 (2019) (at common law, "a trustee is entitled to reasonable attorneys' 

fees, to be paid out of the trust estate, incurred in good faith in defending his administration 

of the trust"). Judge Learned Hand explained the rationale of the rule as follows:
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[T]he plaintiff's first complaint is the allowance to the defendant 
out of the trust assets of his expenses in defending himself in the 
action. The argument is that these expenses were incurred in 
the defendant's individual interest, and may not be charged 
against the trust. That completely misses the true situation: a 
trustee was appointed to administer the assets; the settlor 
selected him to do so, and whatever interferes with his 
discharge of his duty pro tanto defeats the settlor's purpose. 
When the trustee's administration of the assets is unjustifiedly 
assailed it is a part of his duty to defend himself, for in so doing 
he is realizing the settlor's purpose. To compel him to bear the 
expense of an unsuccessful attack would be to diminish the 
compensation to which he is entitled and which was a part of 
the inducement to his acceptance of the burden of his duties. 
This has been uniformly the ruling, so far as we have found. 

Weidlich v. Comley, 267 F.2d 133 (2d Cir. 1959).   

On the other hand, fees will not be paid out of the estate where they are 

incurred for the benefit of the fiduciary personally and not for the estate in general.  For 

example, in In Re Baxter, 196 A.D.2d 186, 609 N.Y.S. 2d 992 (4th Dep’t 1994), the fees paid by 

a fiduciary were denied where the court found the payment was made to defend the position 

of the fiduciary and other first cousins to a share of an intestate estate over claims of a niece, 

on the grounds that the fees benefited the fiduciary personally and not the estate.  But see 

Supplementary Practice Commentaries to § 2110 of McKinney’s Consolidated Laws of New York 

Annotated (criticizing decision on grounds that the determination of the proper distributees 

in fact was for the benefit of the estate).  Fees may be payable even if the trustee is no longer 

in office, provided the reason for the suit was an action which occurred while the trustee was 

a trustee.  Ladd v. Stockham, 209 So.3d 457 (Ala. 2016). 

D. Impact of Fiduciary’s Conduct on Recovery of Fees.  While it is widely if not 

universally accepted that a fiduciary administering a trust or estate even when involved in 

litigation is entitled to pay his or her attorney’s from the fund in court, even a fiduciary 



6 

charged with breach of fiduciary duties may be entitled to recover attorney’s fees incurred 

in defending against the breach.  Selected examples from various state courts are as follows: 

1. New Jersey: No Fraud or Active Misconduct. In general “an 

adjudication that trustees have been guilty of wrongdoing precludes them from obtaining 

reimbursement for the expenses of administering the trust.”  Behrman v. Egan, 31 N.J. Super. 

95, 100 (Ch. Div. 1953).  Nonetheless, where the surcharges against the trustees do not result 

from “actual fraud or active misconduct,” the fees may be recovered from the trust.  In re 

Estate of Carter, 6 N.J. 426, 446 (1951).  In Carter, the court found a breach and surcharged 

the trustee for three separate reasons: (1) breach of the duty of loyalty due to conflicts of 

interest in the investment of trust assets (members of corporate trustee’s investment 

committee were officers or directors of mortgage or title company that sold the trust real 

estate investments); (2) failure to obtain a deficiency judgment against a mortgagor after a 

property was acquired by the trustee after default; and (3) failure to collect on deficiency 

judgments obtained as to two properties.   

2. New York.  In New York “[t]he courts have held consistently that [ ] an 

estate should not bear any expense as the result of a fiduciary's misconduct and, in numerous 

instances, have held a fiduciary liable for the attorney's fees and other expenses incurred by 

the estate in exposing his misconduct.”  Birnbaum v. Birnbaum, 157 A.D.2d 177, 191 (4th Dep’t 

1990).  This appears to be the case even where the fiduciary acted in good faith.  See Matter 

of Newhoff, 107 AD2d 417, 423 (2d Dept 1985) (though trustee undertook duties with 

“utmost good faith,” the trustee’s legal fees were denied due to failure to follow prudent man 

rule and adoption of course of conduct that was antagonistic to the beneficiaries).  In another 

case, however, the fiduciary’s attorney’s fees were permitted out of the trust due to the 
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absence of bad faith and the fiduciary’s being justified in employing counsel to defend 

themselves against claims.  Ellis v. Kelsey, 241 N.Y. 374 (1925). Similarly, in In re Will of 

Wilhelm, 88 A.D.2d 6 (4th Dept. 1982), the court stated that “even though no breach of 

fiduciary duties [was] found in this case, even when such a finding is made, a trustee is not 

necessarily personally liable for attorneys’ fees.”  Id. at 13.  See also Estate of Kettle, 73 A.D.2d 

786 (App. Div. 1979) (trustee found in breach for selling concentrated position in stock still 

entitled to attorney’s fees in successful defense of attempt at removal); In re Estate of Smolley, 

188 A.D.2d 535 (2d Dept. 1992) (fiduciary’s attorney’s fee permitted out of estate because 

he “owed a duty to the estate to stand his ground against unjust attack” and “[resist] an 

attempt to wrest the administration of the trust from one selected by the testat[rix] and to 

place it in strange hands.” Id. at 538; Matter of Estricher, 202 Misc. 431, 111 N.Y.S.2d 295 

(Surr. N.Y. Cty. 1952), aff'd mem., 281 App. Div. 828, 118 N.Y.S.2d 922 (1953), leave to appeal 

denied, 305 N.Y. 930 (1953) (corporate trustee denied attorney fees despite successful 

defense of removal proceeding due to dubious conduct). 

3. Florida.  By statute, a trustee may pay attorney’s fees incurred in any 

proceeding from the assets of the trust without the approval of any person and without court 

authorization, except that if a claim or defense based upon a breach of trust is made against 

a trustee in the proceeding, the trustee is required to provide written notice to the 

beneficiaries of the intention to pay attorney’s fees from the trust prior to making payment.  

Fla. Stat. Ann. 736.0802(10)(b).  If in the proceeding a claim is made against the trustee for 

breach of trust, and the party alleging breach demonstrates to the court a reasonable basis 

for a court to conclude that there has been a breach of trust, the trustee will then be 

prohibited from using the trust assets to pay the costs of defense.  Id. 
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4. California.  In California, an estate may not be charged with fees 

incurred in unsuccessfully contesting a trustee's surcharge.  Metzenbaum v. Metzenbaum,

115 Cal. App. 2d 395, 401-402 (1953).  Even if the trustee is found to have been guilty of 

some amount of malfeasance, attorney fees and litigation costs incurred in the trustee's 

successful defense of an action brought by the beneficiary may be recoverable.  See Estate of 

Cassity, 106 Cal. App. 3d 571 (1980) (finding that trustee “at all times acted conscientiously 

and in good faith and was not negligent" despite finding of breach).  Id. at 574. On the other 

hand, the denial of attorney’s fees may be used by a California court as a form of damages.  In 

Estate of Gump, 1 Cal. App. 4th 582 (1992), a corporate trustee which was responsible for 

managing San Francisco real estate, accounted in 10 separate accounting periods.  The court 

found the trustee breached its duties in the eighth, ninth and tenth accounting periods, but 

not in the first seven.  While the court allowed attorney’s fees for services unconnected with 

the litigation, it found that the trustee’s intentional breach in one accounting period justified 

the denial of fees in other accounting periods even though no breach was found. Id. at 610.

One California court has suggested while a trustee has a right to charge the trust for the cost 

of a successful defense, “[t]he better practice may be for a trustee to seek reimbursement 

after any litigation with beneficiaries concludes, initially retaining counsel with personal 

funds.” Wells Fargo Bank v. Superior Court, 22 Cal.4th 201, 213 (2000), n.4. 

5. Nebraska.  In In re Estate of Stuchlik, 857 N.W.2d 57 (2014), a trustee 

charged with breach in an accounting action was able to recoup attorney’s fees from the trust 

where the trustee was “substantially successful” in the defense, even though not “100 

percent successful.”  Id. at 72 (citing Rapp v. Rapp, 562 N.W.2d 359 (1997)); but see In re Trust 
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Created by H. Wayne Martin, 664 N.W.2d 923 (2003) (no award of attorney’s fee due to 

finding of breach even though trustee prevailed on one of two issues in final accounting).

6. Utah.  A trustee’s attorney’s fees are payable out of trust 

notwithstanding finding of trustee’s self-dealing where the trustee acts in good faith.  In 

Fisher v. Fisher, 221 P.3d 845 (2009), the court found that the trustee, who managed the 

family farm and ranch that was held in the trust and also conducted his own cattle operations 

at the same property, had converted 50 head of cattle from the trust to his own use and failed 

to pay the trust rent for the use of the trust property.  The court nonetheless found that the 

trustee had “not acted or engaged in any conduct which approaches malicious or intentional 

conduct,” but instead his conduct “was born[e] of a good faith, albeit a mistaken belief as to 

his rights and obligations with respect to the Trust.”  Id. at 852. Due to this finding, and based 

on Utah’s Uniform Trust Code provision that allows a trustee to recover attorney’s fees from 

the trust where the trustee is acting in good faith, even if not successful in the defense, the 

court allowed the trustee to recover its attorney’s fees from the trust.  Id. at 853 (see Utah 

Code § 75-7-1004).  

* * * * *

“Mr. Jarndyce,” he said, “consider my case. As true as there is a 
heaven above us, this is my case. I am one of two brothers. My father 
(a farmer) made a will and left his farm and stock and so forth to my 

mother for her life. After my mother’s death, all was to come to me 
except a legacy of three hundred pounds that I was then to pay my 
brother. My mother died. My brother some time afterwards claimed his 
legacy. I and some of my relations said that he had had a part of it 
already in board and lodging and some other things. Now mind! That 
was the question, and nothing else. No one disputed the will; no one 
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disputed anything but whether part of that three hundred pounds had 
been already paid or not. To settle that question, my brother filing a bill, 
I was obliged to go into this accursed Chancery; I was forced there 
because the law forced me and would let me go nowhere else. 
Seventeen people were made defendants to that simple suit! It first 
came on after two years. It was then stopped for another two years while 

the master (may his head rot off!) inquired whether I was my father’s 
son, about which there was no dispute at all with any mortal creature. 
He then found out that there were not defendants enough—remember, 
there were only seventeen as yet!—but that we must have another who 
had been left out and must begin all over again. The costs at that time—
before the thing was begun!—were three times the legacy. My brother 
would have given up the legacy, and joyful, to escape more costs. My 

whole estate, left to me in that will of my father’s, has gone in costs. 
The suit, still undecided, has fallen into rack, and ruin, and despair, with 
everything else—and here I stand, this day!” 

DICKENS, CHARLES. BLEAK HOUSE (complete, unabridged and with all the original illustrations from first 
publication) (pp. 231-232). Charles Dickens Classics: Bleak House. Kindle Edition.  

* * * * * 

II. IMPACT OF UNIFORM TRUST CODE PROVISIONS ON AWARDS OF ATTORNEY’S 

FEES IN COURT PROCEEDINGS.  There are several provisions of the Uniform Trust Code 

that play an important role in the award of attorney’s fees to both trustees and beneficiaries 

and that have generated considerable discussion in state courts throughout the country.   

A. Relevant Provisions: 

SECTION 709. REIMBURSEMENT OF EXPENSES. 

(a) A trustee is entitled to be reimbursed out of the trust property, with 

interest as appropriate, for:  



11 

(1) expenses that were properly incurred in the administration of the 

trust; and  

(2) to the extent necessary to prevent unjust enrichment of the trust, 

expenses that were not properly incurred in the administration of the trust.  

(b) An advance by the trustee of money for the protection of the trust gives 

rise to a lien against trust property to secure reimbursement with reasonable 

interest.

SECTION 1004. ATTORNEY’S FEES AND COSTS.  In a judicial proceeding 

involving the administration of a trust, the court, as justice and equity may require, 

may award costs and expenses, including reasonable attorney’s fees, to any party, to 

be paid by another party or from the trust that is the subject of the controversy. 

Comment 

This section, which is based on Massachusetts General Laws chapter 215, 
Section 45,1 codifies the court’s historic authority to award costs and fees, including 
reasonable attorney’s fees, in judicial proceedings grounded in equity. The court may 
award a party its own fees and costs from the trust. The court may also charge a 
party’s costs and fees against another party to the litigation. Generally, litigation 
expenses were at common law chargeable against another party only in the case of 
egregious conduct such as bad faith or fraud. With respect to a party’s own fees, 
Section 709 authorizes a trustee to recover expenditures properly incurred in the 
administration of the trust. The court may award a beneficiary litigation costs if the 
litigation is deemed beneficial to the trust. Sometimes, litigation brought by a 
beneficiary involves an allegation that the trustee has committed a breach of trust. On 
other occasions, the suit by the beneficiary is brought because of the trustee’s failure 
to take action against a third party, such as to recover property properly belonging to 
the trust. For the authority of a beneficiary to bring an action when the trustee fails 
to take action against a third party, see Restatement (Second) of Trusts Sections 281-
282 (1959). For the case law on the award of attorney’s fees and other litigation costs, 

1 MASSACHUSETTS GENERAL LAWS CHAPTER 215, SECTION 45.  In contested cases before a probate court 
or before the supreme judicial court on appeal, costs and expenses in the discretion of the court may be 
awarded to either party, to be paid by the other, or may be awarded to either or both parties to be paid out of 
the estate which is the subject of the controversy, as justice and equity may require. In any case wherein costs 
and expenses, or either, may be awarded hereunder to a party, they may be awarded to his counsel or may be 
apportioned between them. Execution may issue for costs awarded hereunder.
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see 3 Austin W. Scott & William F. Fratcher, The Law of Trusts Sections 188.4 (4th ed. 
1988). 

SECTION 106.  COMMON LAW OF TRUSTS; PRINCIPLES OF EQUITY.  The 

common law of trusts and principles of equity supplement this [Code], except to the 

extent modified by this [Code] or another statute of this State.

B. Section 709: Codification of Existing Law in Most States.  There is little 

question that UTC Section 709 represents a codification of the common law in most if not all 

states that have enacted the UTC.  As stated in the Restatement, “[t]he trustee can properly 

incur expenses for reasonable counsel fees and other costs in bringing, defending, or settling 

litigation as appropriate to proper administration or performance of the trustee's duties.”  

Restatement (3rd) of Trusts, Sec. 88, cmt. d; see also Lund v. Lund, 924 N.W.2d 274, 286 (2019)

(Court finding that Minnesota’s common law standard for payment of a trustee’s attorney’s 

fees is codified in Section 709 of the UTC).   In Minnesota, as in most other states, the general 

common law rule is that "a trustee is entitled to reasonable attorneys' fees, to be paid out of 

the trust estate, incurred in good faith in defending his administration of the trust." In re 

Freeman's Trust, 247 Minn. 50, 75 N.W.2d 906, 907 (1956).  Such a payment is not an 

exception to the American Rule, as “[w]hen trustees . . . defend the administration of the trust, 

to charge the necessary counsel fees to the trust assets is not to charge those fees to an 

adverse party but rather to the party which, of necessity, retained the attorneys.” Saulsbury 

v. Denton Nat'l Bank, 25 Md. App. 669, 672 (1975). Provided the trustee’s conduct was 

reasonable and exercised in good faith, under the common law the entitlement to be 

reimbursed for fees expended out of the trust may extend to claims made against the trustee 

for breach, removal and surcharge.  First Union National Bank v. Jones, 768 So. 2d 1213, 

1215 (Fla. Dist. Ct. App. 2000) (trustee’s attorney’s fees in defending against claims of 
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mismanagement may be charged to trust where incurred in good faith and in connection 

with the trustee’s duties and responsibilities as trustee).  Under Section 106 of the Uniform 

Trust Code, the common law is not supplanted Section 709, except to the extent modified by 

the UTC or other state statute.   

Section 709 refers to the trustee being “reimbursed” out of the trust property.  In 

Foulston Siefkin LLP v. Wells Fargo Bank of Texas N.A., 465 F.3d 211 (5th Cir. 2006), the Fifth 

Circuit Court of Appeals held that the language of a trust that states that a trustee shall be 

entitled to “reimbursement out of the trust estate” for attorney’s fees must be construed to 

mean that payment is not permitted in situations where the fees were incurred but not paid.  

Id. at 214; see also Blanchard, “Attorney's Fees In Judicial Proceedings Involving Trusts, 

Estates, And Protected Persons: When Is An Award Just And Equitable?” 72 S.C. L. Rev. 145

(Autumn 2020) (Due to the requirement of reimbursement under UTC Section 709, UTC 

Section 1004 “may be the sole means of recovery (either from the trust or another party) for 

a trustee who has incurred liability for such fees or expenses but has not yet paid them.” Id. 

at 211).2  Notwithstanding the use of the word “reimbursed” in Section 709, a requirement 

that trustees first pay the fees out of their own pockets before being reimbursed by the trust 

fund runs counter to the practice of the vast majority of trustees.  To the extent Section 709 

is construed in that manner, the trustee should be able to rely on the common law rule and 

the principles set forth in Justice Cardozo’s ruling in Jessup v. Smith that a trustee’s payment 

of attorney’s fees in advance is not required for the trustee to be entitled to payment from a 

trust estate.  Jessup v. Smith, supra, 223 N.Y. at 207.  See also, Turano, Practice Commentaries, 

2 This ruling would seem to be aberrational and perhaps based the specific facts before the court – that the 
trustee was a partner in the law firm that handled the trust litigation and had recovered from his insurance 
carrier for the expenses in question (after accounting for a deductible). 
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NY SCPA 2110, McKinney’s New York Estate and Surrogate Practice Pamphlet (2020) (NY 

EPTL 11-1.1(b)(22) and SCPA 2307(2) “authorize a fiduciary, on her own, to pay reasonable 

attorney’s fees as an administrative expense of the estate” [emphasis added]). 

C. Section 1004:  As Justice and Equity May Require.  While both Section 709 

and Section 1004 are implicated in the administration of a trust, only Section 1004 requires 

a judicial proceeding for its provisions to be applicable.  Section 1004, in contrast to Section 

709, is a fee-shifting statute, and an exception to the American Rule.  Atwood v. Atwood, 25 

P.3d 936, 947 (Okla. Civ. App. 2001).  It permits, “as justice and equity may require,” a court 

to award fees “to any party, to be paid by another party or from the trust that is the subject 

of the controversy.” (Emphasis added).  The court in Atwood explained that “the phrase ‘as 

justice and equity may require’ contained in Section [1004] serves two functions, first as a 

criterion for entitlement and second, as a measure of the size of the award.” Id.  It identified 

the following five nonexclusive criteria, that have been followed by other courts, for 

assessing justice and equity: 

(a) reasonableness of the parties’ claims, contentions, or 
defenses; (b) unnecessarily prolonging litigation; (c) relative 
ability to bear the financial burden; (d) result obtained by the 
litigation and prevailing party concepts; and (e) whether a party 
has acted in bad faith, vexatiously, wantonly, or for oppressive 
reasons in the bringing or conduct of the litigation. 

Id.   The question then arises regarding whether and under what circumstances a trustee 

may use Section 1004 to shift to another party its attorney’s fees from a judicial proceeding 

relating to the administration of a trust.  The courts that have made such determinations 

have not construed Section 1004 in a uniform manner. 

1. Use of Section 1004 to Shift Trustee’s Fees to Another Party.  One 

such circumstance was present in Klinkerfuss v. Cronin, 289 S.W.3d 607 (Mo. 2009), a case in 
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which the trial court found that none of the beneficiary's claims against the trustee had any 

merit and that the beneficiary filed suit for selfish reasons rather than to protect the trust.  

According to the court, the beneficiary’s litigation was “groundless,” “vexatious” and 

“meritless.”  The trustee sought to shift his attorney’s fees from the trust to the beneficiary.  

The appellate court, in order to protect the interests of the “innocent beneficiary,” ruled in 

favor of the trustee’s motion to shift the trustee’s attorney’s fees to the beneficiary on two 

grounds.  First, the court applied the statutory language of Mo. Stat. §456.10-1004, which is 

identical to Uniform Trust Code Section 1004.  In so ruling, the court rejected the 

beneficiary’s argument that Section 1004 applied only where bad faith or egregious conduct 

is shown, and noted that use of the statute was necessary to protect the interests of the 

beneficiary’s sister from the vexatious litigation.  Id. at 617-8.  Second, the court applied an 

exception to the American Rule in Missouri based on “special circumstances, or very unusual 

circumstances where necessary in equity to balance the benefits.”  Id. at 618.  Based on the 

trial court’s finding that none of the beneficiary’s claims had any merit and the beneficiary 

filed the claims for selfish reasons rather than to protect the trust, the court ruled that the 

beneficiary’s conduct fell within Missouri’s exception to the American Rule.  Id. 

2. Use of Section 1004 for Payment of Fees of Beneficiaries or Third 

Party (But Not Trustees).  In contrast to the Klinkerfuss court, a court in Minnesota ruled 

that Section 1004 was not available in the award of fees incurred by a trustee.  In Lund v. 

Lund, 924 N.W.2d 274 (2019), an appellate court reversed a trial court's decision to use 

Section 1004 to deny a trustee’s payment of its attorney’s fees out of the trust, stating that 

Section 1004 governs only a beneficiary or third party's ability to recover attorney fees from 

trust assets, and leaves the common law standard for trustees undisturbed.  Id. at 286.  
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According to Lund court, under the common law rule the trustee’s good faith and the 

reasonableness of the fees should be evaluated, not standards of justice and equity under 

Section 1004.  Id.  Importantly, however, Minnesota’s version of Section 1004 omits the 

statutory language permitting the court to direct a party’s attorney’s fees to be paid by 

another party, meaning that in the case of the trustee’s attorney’s fees, the only possibility 

under Section 1004 is that the fees be paid by the trust itself. 

3. Use of Section 1004 For Payment of Litigation Fees of All Parties 

Including Trustee.  In Garwood v. Garwood, 233 P.3d 977 (2010), the Wyoming Supreme 

Court acknowledged Wyoming’s adoption of Sections 709 and 1004 and the possible 

confusion in construing the two statutes.  In concluding that Section 1004 governed the 

payment of the trustee’s fees in the litigation before it, the Court reasoned that Section 1004 

“is more specific to the question of litigation expenses and therefore controls over the 

general UTC provisions authorizing a trustee to defend claims and pay expenses related to 

trust administration.”  Id. at 985.  Unlike Klinkerfuss, which used Section 1004 only for the 

shifting of a trustee’s fees to another party, and Lund, which ruled that Section 1004 

governed only a beneficiary or third party’s ability to collect their attorney’s fees from the 

trust assets, the Garwood court explained that Section 1004 applied to litigation expense and 

Section 709 applied to non-litigation expenses.  The Atwood court also viewed Oklahoma’s 

version of Section 1004 as being litigation-related only, though this interpretation may result 

in part due to Oklahoma’s inclusion of Section 1004 in its UTC provision that contains 

remedies for a trustee’s breach of trust.  See Okla. Stat. §60-175.57(D).3

3 The differing interpretations of the courts seems to have carried over to commentators.  Compare Blanchard, 
supra (concluding that “UTC §§ 709 (1) and 1004 are best harmonized by applying UTC § 709(a)(1) to decide 
a trustee's entitlement to payment or reimbursement of fees and expenses from the trust estate and by applying 
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4. Examination of Trustee’s Fees Under Both Section 709 and Section 

1004.  In In Re Trust No. T-1 Of Trimble, 826 N.W.2d 474 (2013), which involved the payment 

of a trustee’s fees in preparing and filing a judicial accounting, an Iowa court applied both 

Section 709 and Section 1004 in evaluating the trustee’s claim to attorney’s fees out of the 

trust fund.  The court ruled that it first was required to consider whether the fees were 

properly expended under the Section 709 standards, and then it had to evaluate the “justice 

and equity” standard under Section 1004.  Id. at 492-3.  It permitted the payment of the fees, 

but only after concluding that the trustee was in compliance with the standards under both 

statutes. 

5. Good Faith Standard Under Section 1004.  As noted above, 

depending on which state court adjudicates the dispute, Section 1004 can potentially result 

in the shifting of a trustee’s or even a beneficiary’s fees to the trustee personally.  At least 

three states, Utah, Michigan and Wisconsin, have added language to Section 1004 that gives 

the trustee protection under a good faith standard.  Under this standard, the trustee’s fees 

can be paid out of the trust even if breach is found, provided the trustee prosecutes or 

defends the action in good faith, even if not successful in the proceeding.   See Utah Code § 

75-7-1004; Mich. St. § 700.7904; Wis. Stat. § 700.1004; see also Fisher v. Fisher, supra.  These 

statutes are modeled after a Uniform Probate Code provision.   

UTC § 1004 when deciding a trustee's right to payment or reimbursement of fees and expenses from another 
party to the proceeding, such as a beneficiary or fellow fiduciary”) (Id. at 206), with Henry, ‘Attorney Fee Awards 
in Litigation Between Trustees and Beneficiaries,” The Vermont Bar Journal, Summer 2013 (“[O]nly Section 
1004 should apply” “in the context of litigation between a trustee and a beneficiary”). Id. at 24. 
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* * * * * 

Mr. Vholes is a very respectable man. He has not a large 
business, but he is a very respectable man. He is allowed by the 
greater attorneys who have made good fortunes or are making 
them to be a most respectable man. He never misses a chance in his 
practice, which is a mark of respectability. He never takes any 
pleasure, which is another mark of respectability. He is reserved 
and serious, which is another mark of respectability. His digestion 
is impaired, which is highly respectable. And he is making hay of 
the grass which is flesh, for his three daughters. And his father is 
dependent on him in the Vale of Taunton. 

The one great principle of the English law is to make business 
for itself. There is no other principle distinctly, certainly, and 
consistently maintained through all its narrow turnings. Viewed by 
this light it becomes a coherent scheme and not the monstrous 
maze the laity are apt to think it. Let them but once clearly perceive 
that its grand principle is to make business for itself at their 
expense, and surely they will cease to grumble. But not perceiving 
this quite plainly—only seeing it by halves in a confused way—the 
laity sometimes suffer in peace and pocket, with a bad grace, and 
do grumble very much. Then this respectability of Mr. Vholes is 
brought into powerful play against them. “Repeal this statute, my 
good sir?” says Mr. Kenge to a smarting client. “Repeal it, my dear 
sir? Never, with my consent. Alter this law, sir, and what will be the 
effect of your rash proceeding on a class of practitioners very 
worthily represented, allow me to say to you, by the opposite 
attorney in the case, Mr. Vholes? Sir, that class of practitioners 
would be swept from the face of the earth. Now you cannot afford—
I will say, the social system cannot afford—to lose an order of men 
like Mr. Vholes. Diligent, persevering, steady, acute in business. My 
dear sir, I understand your present feelings against the existing 
state of things, which I grant to be a little hard in your case; but I 
can never raise my voice for the demolition of a class of men like 
Mr. Vholes.”

DICKENS, CHARLES. BLEAK HOUSE (complete, unabridged and with all the original illustrations 
from first publication) (p. 573-574). Charles Dickens Classics: Bleak House. Kindle Edition. 



Representation of Beneficiary in Trust Litigation

Fees.  Our fees are based on time spent by the lawyers and the paralegal personnel who 
work on this matter.  We will charge for all time spent on the matter, including, by way of 
illustration, telephone conferences with you; office conferences among our legal and paralegal 
personnel; factual investigation, if needed; legal research; responding to your requests for us to 
provide information to you; drafting letters and other documents; court hearings; and travel. 

We will charge hourly billing rates for the attorneys who work on this matter.  These rates 
vary according to the experience of the individuals and are subject to change from time to time.  
Our current hourly rates range from $180 to $525 per hour for attorneys and $110 per hour for 
paralegals.  John Smith and I will be primarily responsible for this matter.  Our rate for this matter is 
$400 per hour.

In an effort to reduce overall legal costs, we delegate tasks to associate attorneys and 
paralegal personnel whenever appropriate.  The billing rates for both attorneys and paralegal 
personnel are, from time to time, reviewed and adjusted on a firm-wide basis.  In accordance with 
the Arkansas Rules of Professional Conduct, as approved by the Arkansas Supreme Court, the fees 
ultimately charged may be adjusted based upon factors such as the value of the services we render, 
the degree of experience we have in performing our services, our efficiency in handling this matter, 
the size of the matter, the time constraints imposed by you or the circumstances, and the results 
obtained.

Other Charges.  In addition to our fees, we will customarily incur out-of-pocket expenses.  
Enclosed is a copy of our firm’s policy on reimbursable expenses.  All costs which we reasonably 
deem necessary in the rendition of legal services on your behalf will be at your expense.  
However, any unusual expenses (e.g., use of an independent expert or professional) will only be 
incurred after you approve such expenditure.

Estimates.  We are often requested to estimate the amount of fees and costs likely to be 
incurred in connection with a particular matter.  However, fees and costs are usually not 
predictable.  Accordingly, we make no commitment to you concerning the maximum fees and 
costs that will be necessary to resolve or complete the matter.  Any mention by us of fees and 
costs is only an estimate.  

Payment of Fees and Expenses.  You understand your obligation to pay the firm’s fees 
and expenses is in no way contingent on the ultimate outcome of the matter.  Normally, we will 
send monthly statements for work performed and expenses recorded on our books during the 
previous month.  Payment is due promptly upon receipt of our statement. 

You agree that you are solely responsible for the payment of our fees and expenses in 
accordance with the terms and conditions of this letter.  In addition, a court, as justice and equity 
may require, may award costs and expenses, including reasonable attorney’s fees, to be paid by 
another party or from the trust fund.  This means the court has authority to require the trust or 
another party to pay your attorney’s fees and expenses and to require you to pay the attorney’s 



fees and expenses of another party to the litigation, such as the trustee.  You may be able recover 
your attorney’s fees and expenses from the trust if the parties agree or the court determines that 
your action preserved or increased the value of the trust fund for other beneficiaries.



Representation of Trustee in Trust Litigation

Fees.  Our fees are based on time spent by the lawyers and the paralegal personnel who 
work on this matter.  We will charge for all time spent on the matter, including, by way of 
illustration, telephone conferences with you; office conferences among our legal and paralegal 
personnel; factual investigation, if needed; legal research; responding to your requests for us to 
provide information to you; drafting letters and other documents; court hearings; and travel. 

We will charge hourly billing rates for the attorneys who work on this matter.  These rates 
vary according to the experience of the individuals and are subject to change from time to time.  
Our current hourly rates range from $180 to $500 per hour for attorneys and $110 per hour for 
paralegals.  John Smith and I will be primarily responsible for this matter.  Our rate for this matter is 
$400 per hour.

In an effort to reduce overall legal costs, we delegate tasks to associate attorneys and 
paralegal personnel whenever appropriate.  The billing rates for both attorneys and paralegal 
personnel are, from time to time, reviewed and adjusted on a firm-wide basis.  In accordance with 
the Arkansas Rules of Professional Conduct, as approved by the Arkansas Supreme Court, the fees 
ultimately charged may be adjusted based upon factors such as the value of the services we render, 
the degree of experience we have in performing our services, our efficiency in handling this matter, 
the size of the matter, the time constraints imposed by you or the circumstances, and the results 
obtained.

Other Charges.  In addition to our fees, we will customarily incur out-of-pocket expenses.  
Enclosed is a copy of our firm’s policy on reimbursable expenses.  All costs which we reasonably 
deem necessary in the rendition of legal services on your behalf will be at your expense.  
However, any unusual expenses (e.g., use of an independent expert or professional) will only be 
incurred after you approve such expenditure.

Estimates.  We are often requested to estimate the amount of fees and costs likely to be 
incurred in connection with a particular matter.  However, fees and costs are usually not 
predictable.  Accordingly, we make no commitment to you concerning the maximum fees and 
costs that will be necessary to resolve or complete the matter.  Any mention by us of fees and 
costs is only an estimate.  

Payment of Fees and Expenses.  We will bill you for our fees and expenses.  Payment is 
due promptly upon receipt of our statement.  A trustee is generally entitled to pay expenses, 
including attorney’s fees and costs, out of trust funds as long as the fees are properly incurred in 
the administration of the Trust.  However, the payment of attorney’s fees and expenses from the 
trust fund is subject to court oversight.  If you are found to have breached you fiduciary duties, 
you may not be entitled to have your attorney’s fees and expenses paid from trust funds.  If a 
court orders you to return amounts disbursed for attorney fees and expenses, we will refund all 
amounts we have received from the Trust within five business days of entry of the order and will in 
turn bill you personally for the amount of attorney fees and expenses refunded to the Trust.  While 



we address this letter to you, as Trustee of the Trust, you agree that by retaining us to represent you 
as a fiduciary, you remain personally responsible for the payment of our invoices.

As justice and equity may require, the court has discretion to require another party or the 
Trust to pay the attorney’s fees and expenses of any party.  Therefore, the court may require you 
to personally pay the attorney’s fees and expenses of another party to the litigation, such as a 
beneficiary.  This result is more likely if a beneficiary prevails on the merits of the case and you 
are found to have breached a fiduciary duty and to not have acted in good faith.

READ AND APPROVED this ____ day of March 2021.

Signature line for corporate trustee:

Arkansas First Bank, in its corporate capacity and 
as Trustee of the John Doe dated May 1, 1990

By:  _________________________________________
        Robert Smith, Trust Officer

Practice Note:  Confirm that the trust officer has authority to bind the bank in its corporate 
capacity.  If trust officer is not authorized to bind the bank, add a signature line for a person who 
may bind the bank to the terms of the engagement letter.


