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• Exculpatory clause that limits liability, such as limitation on the duty
of diversification and breach of trust arising from ordinary negligence

• Courts will generally not enforce exculpatory clauses that release for
willful or intentional breaches of trust, acts of bad faith, or
negligence.

• Many trust instruments limit the number of days a beneficiary has
after receiving an accounting to submit a written objection.

• Accounting provisions that require an accounting be given to a limited
class of beneficiaries may limit the protection from liability to the
trustee.

I.  Protection Under the Trust Instrument
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(a) A term of a trust relieving a trustee of liability for breach of trust is
unenforceable to the extent that it:

(1) relieves the trustee of liability for breach of trust committed
in bad faith or with reckless indifference to the purposes
of the trust or the interests of the beneficiaries; or
(2) was inserted as the result of an abuse by the trustee of a
fiduciary or confidential relationship to the settlor.

(b) An exculpatory term drafted or caused to be drafted by the trustee is
invalid as an abuse of a fiduciary or confidential relationship unless
the trustee proves that the exculpatory term is fair under the
circumstances and that its existence and contents were
adequately communicated to the settlor.

II.  Uniform Trust Code Ark. Code Ann. § 28-73-1008
Exculpation of Trustee
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Comments: As provided in subsection (a), a trustee must always act in 
good faith with regard to the purposes of the trust and the interests of 
the beneficiaries.

The requirements of subsection (b) are satisfied if the settlor was
represented by independent counsel. If the settlor was represented by
independent counsel, the settlor's attorney is considered the drafter of
the instrument even if the attorney used the trustee's form.

II.  Uniform Trust Code Ark. Code Ann. § 28-73-1008
Exculpation of Trustee
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(a) A beneficiary may not commence a proceeding against a trustee for
breach of trust more than one (1) year after the date the
beneficiary or a representative of the beneficiary was sent a report
that adequately disclosed the existence of a potential claim for
breach of trust and informed the beneficiary of the time allowed for
commencing a proceeding.

(b) A report adequately discloses the existence of a potential claim for
breach of trust if it provides sufficient information so that the
beneficiary or representative knows of the potential claim or should
have inquired into its existence.

II. Uniform Trust Code: Ark. Code Ann. § 28-73-1005
Limitation of Action Against Trustee
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(c) If subsection (a) does not apply, a judicial proceeding by a   
beneficiary against a trustee for breach of trust must be 
commenced within five (5) years after the first to occur of:

(1) the removal, resignation, or death of the trustee;
(2) the termination of the beneficiary's interest in the trust; or
(3) the termination of the trust.

II. Uniform Trust Code: Ark. Code Ann. § 28-73-1005
Limitation of Action Against Trustee
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(a) Upon termination or partial termination of a trust, the trustee may
send to the beneficiaries a proposal for distribution. The right of
any beneficiary to object to the proposed distribution terminates if
the beneficiary does not notify the trustee of an objection within
thirty (30) days after the proposal was sent but only if the proposal
informed the beneficiary of the right to object and of the time
allowed for objection.

II. Uniform Trust Code: Ark. Code Ann. § 28-73-871
Distribution Upon Termination
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A trustee is not liable to a beneficiary for breach of trust if the
beneficiary consented to the conduct constituting the breach, released
the trustee from liability for the breach, or ratified the transaction
constituting the breach, unless:

(1) the consent, release, or ratification of the beneficiary was
induced by improper conduct of the trustee; or

(2) the time of the consent, release, or ratification, the
beneficiary did not know of the beneficiary's rights or of the
material facts relating to the breach.

II. Uniform Trust Code: Ark. Code Ann. § 28-73-1009
Beneficiary’s Consent, Release, or Ratification
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(a) A trustee is entitled to be reimbursed out of the trust property, with
interest as appropriate, for:

(1) expenses that were properly incurred in the administration of
the trust; and

(2) to the extent necessary to prevent unjust enrichment of the
trust, expenses that were not properly incurred in the
administration of the trust.

(b) An advance by the trustee of money for the protection of the trust
gives rise to a lien against trust property to secure reimbursement
with reasonable interest.

II. Uniform Trust Code: Ark. Code Ann. § 28-73-709
Reimbursement of Expenses
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III. Hastings v. PNC Bank, 429 Md.5 (2012)
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• PNC Bank served as the trustee of a testamentary trust.
• It was prepared to terminate and fully distribute the trust to four

individual beneficiaries.
• PNC paid the inheritance tax due, set aside its trustee’s fee, and

pursuant to its common practice, sent the beneficiaries a letter
containing an accounting along with a “Waiver, Release and
Indemnification Agreement” (the “Release Agreement”).

• The letter provided that PNC would be in a position to distribute the
proceeds once all beneficiaries had signed the Release Agreement.

III. Background 
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• “Requests”
(1) acknowledge that they had consulted with an attorney or chosen not to

do so;
(2) declare that they had reviewed the books, records and statements of the Trust; and
(3) approve of PNC’s handling and administration of the Trust.

• Liability Release
o Each beneficiary “releases, indemnifies and holds PNC, in its corporate capacity and

as Trustee, harmless from and against any and all losses, claims, demands,
surcharges, causes of action, costs and expenses . . . which
may arise from its administration of the Trust, including…all decisions made and
actions taken or not taken with regard to the administration of the Trust…”

III. The Release Agreement
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• The Release Agreement was far too favorable to PNC.

• PNC could not lawfully require the beneficiaries to execute the
Release Agreement as a condition to their receiving their
distributions.

• Beneficiaries demanded an immediate distribution of all assets.

III. Beneficiaries’ Objections
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• Execution of Release Agreement was not a required step towards 
distribution.

• Under Maryland law, it could petition a court for a final accounting
and termination to obtain the protection sought in the Release
Agreement.

• Release Agreement offered as part of industry practice since
majority of beneficiaries prefer to terminate their trust by private
agreement.

III. PNC’s Position
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• The Circuit Court dismissed the Beneficiaries’ complaint with
prejudice finding that there was no “Maryland Law against a fiduciary
requesting a [Release Agreement] as was done in this case[.]”

• The Court of Special Appeals affirmed.

• The Court of Appeals of Maryland granted certiorari.

III. Procedural History
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Whether a Maryland trustee can lawfully demand or request an
indemnity from its beneficiaries that is broader than the protection
that the trustee could have obtained through a court order or a
release like that permitted for a personal representative?

III. Primary Question on Appeal
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• The Majority affirmed the Court of Special Appeals on all counts.

• “The heart of Petitioners’ argument . . . is that the release and
indemnity clause is over-broad.”

• The Majority initially focused on the common law duty of loyalty.

III. Majority Opinion
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• Duty of Loyalty
o The Majority reiterated that the duty prohibits a trustee from using the

property of a beneficiary for the trustee’s own purposes.
o However, it went on to emphasize that “a trustee may engage in a self-

interested course of action so long as the beneficiaries provide valid,
informed consent.”
 The Majority punted the issue of whether PNC provided the beneficiaries “full and

complete information,” finding that it was not properly preserved on appeal.
 Nonetheless, it cautioned “that trustees seeking similar indemnification agreements in

the future should adhere to the principle of ‘full information’ in order to allow the
beneficiaries to make informed decisions.”

o Although admittedly favoring PNC, the Majority found that the Release  
Agreement was not so broad and one-sided as to place impermissibly 
PNC’s interests before the beneficiaries’.

III. Majority Opinion
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• Despite recognizing that the differences between the protections
provided to PNC by the Release Agreement and those available
pursuant to a court order were “material,” the Majority found them
to be differences of “degree rather than kind[,]” and therefore
permissible.

• Court said the beneficiaries could have agreed to the Release
Agreement, negotiated an agreement not as broad, or rejected
agreement.

• In any event, the Majority reiterated the general rule that the Release
Agreement could not protect PNC from liability arising from fraud,
material mistake, or irregularity.

III. Majority Opinion
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• The Dissent began by emphasizing the principle that “in no state are
trustees, whether individuals or corporations, held to a stricter
account than in Maryland.”

• In characterizing the Majority’s opinion as a “sharp departure” from
this principle, the Dissent argued that:

(1) the Release Agreement was impermissibly broad in violation of Maryland
law; and
(2) the Majority failed to analyze PNC’s lack of full and complete disclosure.

III. Dissent
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• Impermissible Breadth
o The Dissent focused on the “material” differences in the protections provided

to PNC pursuant to the Release Agreement vs. those it could obtain
pursuant to a court order.
 First, the Release Agreement sought protection for PNC in its role as trustee and in its

corporate capacity.
This clause would effectively allow the Trustee to use its position to obtain a release for its

securities division.
 Second, the Release Agreement indemnified PNC for all costs arising from the

administration of the Trust, as opposed to those reasonably and properly incurred.
 Third, the indemnification clause shifted liability for all the Trustee’s actions to the

beneficiaries, even those arising from the Trustee’s own negligence.
This is a far-cry from the limited common law indemnity right available pursuant to a 

court order.

III. Dissent
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• Lack of Full and Complete Information
oAlthough agreeing with the Majority that a beneficiary may consent to a

breach of fiduciary duty, the Dissent emphasized that this may only occur
when the beneficiary has full and complete information relating to the
breach.

oHere, the beneficiaries could not have properly signed the Release Agreement
because PNC did not provide them with full information explaining their
rights, the consequences of signing the agreement or how drastically it
expanded the protections available to PNC.

III. Dissent
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“We should not condone the practice of a bank’s asking beneficiaries to
provide the bank insurance against the bank’s own blunders.”

III. Dissent
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Questions?
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