
Trustee’s Attorney’s Fee

Dan C. Young
Member, Rose Law Firm

120 East Fourth Street
Little Rock, AR 72207

501.377.0321
dyoung@roselawfirm.com 



A) Fund in Court. The fund in court exception to the American Rule is
used as the basis under which attorneys for a fiduciary are
compensated out of an estate or trust. See Alyeska Pipeline Serv. Co. v.
Wilderness Soc'y, 421 U.S. 240, 257, 95 S. Ct. 1612, 1621 (1975).
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B) Impact of Fiduciary’s Conduct on Recovery of Funds. A fiduciary charged
with breach of duty may be entitled to recovery attorney’s fees incurred in
defending against the breach.

Nebraska. In In re Estate of Stuchlik, 857 N.W.2d 57 (2014), a trustee charged
with breach in an accounting action was able to recoup attorney’s fees from
the trust where the trustee was “substantially successful” in the defense,
even though not “100 percent successful.” Id. at 72 (citing Rapp v. Rapp, 562
N.W.2d 359 (1997)); but see In re Trust 9 Created by H. Wayne Martin, 664
N.W.2d 923 (2003) (no award of attorney’s fee due to finding of breach even
though trustee prevailed on one of two issues in final accounting).
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Ark. Code Ann. §28-73-709 - Reimbursement of Expenses
a) A trustee is entitled to be reimbursed out of the trust property with

interest as appropriate for:
(1) expenses that were properly incurred in the administration of

the trust; and
(2) to the extent necessary to prevent unjust enrichment of the

trust, expenses that were not properly incurred in the
administration of the trust.

b) An advance by the trustee of money for the protection of the trust gives
rise to a lien against trust property to secure reimbursement with
reasonable interest
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Ark. Code Ann. § 28-73-1004 – Attorney Fees and Costs
In a judicial proceeding involving the administration of a trust, a court, as
justice and equity may require, may award costs and expenses, including
reasonable attorney's fees, to any party, to be paid by another party or from
the trust that is the subject of the controversy.

Arkansas. In In the Matter of the Hamilton Living Trust, Bank of the Ozarks v.
Cossey, 471 S.W.3d 203, the Arkansas Supreme Court affirmed the award of
attorney’s fees to a beneficiary from the trustee in a situation in which the
trustee did not perform an accounting. The bank argued that the attorney’s
fee award was contrary to law and was unreasonable. The fee was affirmed
on the basis of Ark. Code Ann. § 28-73-1004. The court stated “Had the Bank
performed the accounting, no fees would be necessary.” Id. at 209.
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Oklahoma. Atwood v. Atwood, 25 P.3d 936, 947 (Okla. Civ. App. 2001) identified the
following five nonexclusive criteria, that have been followed by other courts, for
assessing justice and equity:

(a) reasonableness of the parties’ claims, contentions, or defenses;
(b) unnecessarily prolonging litigation;
(c) relative ability to bear the financial burden;
(d) result obtained by the litigation and prevailing party concepts; and
(e) whether a party has acted in bad faith, vexatiously, wantonly, or for

oppressive reasons in the bringing or conduct of the litigation. Id.
The question then arises regarding whether and under what circumstances a 
trustee may use Section 1004 to shift to another party its attorney’s fees from a 
judicial proceeding relating to the administration of a trust. The courts that have 
made such determinations have not construed Section 1004 in a uniform 
manner.
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Missouri. Klinkerfuss v. Cronin, 289 S.W.3d 607 (Mo. 2009).
The trial court found that none of the beneficiary's claims against the trustee
had any merit and that the beneficiary filed suit for selfish reasons rather
than to protect the trust. According to the court, the beneficiary’s litigation
was “groundless,” “vexatious” and “meritless.” The appellate court, citing Mo.
Stat. §456.10-1004, in order to protect the interests of the “innocent
beneficiary,” ruled in favor of the trustee’s motion to shift the trustee’s
attorney’s fees to the beneficiary.

Iowa. In Re Trust No. T-1 of Trimble, 826 N.W.2d 474 (2013).
The Iowa Supreme Court applied the Atwood factors and applied both Section
709 and Section 1004 in evaluating the trustee’s claim to attorney’s fee to be
paid out of the trust.
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A. Representation of Beneficiary in Trust Litigation
You agree that you are solely responsible for the payment of our fees
and expenses in accordance with the terms and conditions of this letter.
In addition, a court, as justice and equity may require, may award costs
and expenses, including reasonable attorney’s fees, to be paid by
another party or from the trust fund. This means the court has
authority to require the trust or another party to pay your attorney’s
fees and expenses and to require you to pay the attorney’s fees and
expenses of another party to the litigation, such as the trustee. You may
be able recover your attorney’s fees and expenses from the trust if the
parties agree or the court determines that your action preserved or
increased the value of the trust fund for other beneficiaries.
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A. Representation of Trustee in Trust Litigation
Payment of Fees and Expenses. We will bill you for our fees and expenses. Payment 
is due promptly upon receipt of our statement. A trustee is generally entitled to pay 
expenses, including attorney’s fees and costs, out of trust funds as long as the fees 
are properly incurred in the administration of the Trust. However, the payment of 
attorney’s fees and expenses from the trust fund is subject to court oversight.  If you 
are found to have breached you fiduciary duties, you may not be entitled to have 
your attorney’s fees and expenses paid from trust funds. If a court orders you to 
return amounts disbursed for attorney fees and expenses, we will refund all 
amounts we have received from the Trust within five business days of entry of the 
order and will in turn bill you personally for the amount of attorney fees and 
expenses refunded to the Trust. While we address this letter to you, as Trustee of 
the Trust, you agree that by retaining us to represent you as a fiduciary, you 
remain personally responsible for the payment of our invoices.
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A. Representation of Trustee in Trust Litigation
As justice and equity may require, the court has discretion to require another party or the Trust to 
pay the attorney’s fees and expenses of any party. Therefore, the court may require you to personally 
pay the attorney’s fees and expenses of another party to the litigation, such as a beneficiary.  This 
result is more likely if a beneficiary prevails on the merits of the case and you are found to have 
breached a fiduciary duty and to not have acted in good faith.
Signature line for corporate trustee:
Arkansas First Bank, in its corporate capacity and 
as Trustee of the John Doe dated May 1, 1990
By:  _________________________________________
Robert Smith, Trust Officer

Practice Note:  Confirm that the trust officer has authority to bind the bank in its corporate capacity.  
If trust officer is not authorized to bind the bank, add a signature line for a person who may bind the 
bank to the terms of the engagement letter.
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Questions?
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