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THE BASICS

I. Fiduciary Income Tax:

Bifurcation of  Ownership

1. Legal Title     Trustee

2. Equitable Title      Beneficiary
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THE BASICS

II. Fiduciary Income Tax:

Contingent vs. Non-Contingent Beneficiaries

1. Contingent Beneficiary      Has no current ownership rights and property is 
unvested; Beneficiary is not taxed on trust income

2. Non-Contingent Beneficiary       Has vested rights to receive trust property; 
Beneficiary is taxed on trust income
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THE BASICS

III.Fiduciary Income Tax:

Simple Trust vs. Complex Trust

1. Simple Trust        All income must be distributed; no principal is distributed; 
and beneficiary is taxed on the income. (Reg. §1.651(a)-1 and IRC §652)

2. Complex Trust       A trust that is not a simple trust; trust accounting income 
may be accumulated; and beneficiary and/or trust is taxed on the income. 
(IRC §§661, 662 and 663)
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THE BASICS

IV. Fiduciary Income Tax:

Grantor Trust vs. Non-Grantor Trust

1. Grantor Trust        All trust income is taxed to the Grantor who is treated as 
owning the trust for income tax purposes.

2. Non-Grantor Trust       Trust income is taxed to the trust or to the 
beneficiary based on DNI rules (discussed next).
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THE BASICS

V. Fiduciary Income Tax:

DNI Rules

Section 662(a) IRC:  “…there shall be included in the gross income of  a 
beneficiary to whom an amount…is paid, credited or required to be distributed 
(by an estate or trust…), the sum of…amounts required to be distributed currently 
[and] other amounts distributed” to the beneficiary for the tax year.
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THE BASICS

V. Fiduciary Income Tax:

DNI Rules (cont.)

Section 662(b) IRC:  “The amounts determined under subsection (a) shall have the 
same character in the hands of  the beneficiary as in the hands of  the estate or 
trust.”
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THE BASICS

V. Fiduciary Income Tax:

DNI Rules (cont.)

Section 661(a) IRC:  “In any taxable year there shall be allowed as a deduction in 
computing the taxable income of  an estate or trust…, the sum of  (1) any amount 
of  income for such taxable year required to be distributed currently…; and (2) any 
other amounts properly paid or credited or required to be distributed for such 
taxable year; but such deduction shall not exceed the distributable net income of  
the estate or trust.” “DNI” “means for any tax year, the taxable income…of  

the estate or trust, computed with the modifications set 
forth in §§ 1.643(a)-1 through 1.643(a)-7.” See 26 CFR 
§1.643(a)-0
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THE BASICS

VI.Fiduciary Income Tax:

Federal Tax vs. State Tax

1. Subchapter J of  the Internal Revenue Code sets forth the rules governing 
federal income taxation of  trusts and estates; Tax rates are based on taxable 
income after making DNI deduction.

2. State fiduciary income tax varies depending on a particular state’s tax regime.
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STATE  FIDUCIARY INCOME TAX REGIMES



RESIDENT VS. NON-RESIDENT TRUST

Determination as to whether a non-grantor trust is a 
“resident” or “non-resident” trust is very important.

A resident trust may be taxed by a state on ALL of  its income.

A non-resident trust may be taxed by a state on its SOURCE income only.



RESIDENT VS. NON-RESIDENT TRUST (CONT.)

“A state may apportion tax on trust income [of  a non-
resident trust] based on only that amount of  income 
attributed to such state.”1 This is known as the 
“apportionment doctrine.”

1. “The State of  the States: Fiduciary Income Tax 
Planning in the Wake of  Kaestner and Fielding”, ACTEC 
Great Lakes Regional Meeting (12-14-2018), by David A. 
Berek, Esq., Jane G. Ditelberg, Esq. and Raj A. Malviya, 
Esq.



WHAT IS A “RESIDENT TRUST”?

IT DEPENDS!
States define “resident trust” differently.



STATES HAVE THEIR OWN, UNIQUE DEFINTION OF 
“RESIDENT TRUST”

ONE OR MORE OF FIVE  
CONTACTS ARE

TYPICALLY USED TO DETERMINE 
WHETHER THE TRUST IS A 

“RESIDENT TRUST”:



STATES HAVE THEIR OWN, UNIQUE DEFINTION OF 
“RESIDENT TRUST” (CONT.)

1. Trust is created under the will of  a decedent domiciled in the state;
2. Trust is administered in the state;
3. Trustee resides in or does business in the state;
4. Some or all of  the trust assets are located in the state; and
5. A trust beneficiary resides in the state.

See attached Exhibit A:  “Bases of  State Income 
Taxation of  Nongrantor Trusts for 2020” prepared by 
Richard W. Nenno, Esq.



STATES HAVE THEIR OWN, UNIQUE DEFINTION OF 
“RESIDENT TRUST”

Can a trust be a “resident trust” of  
more than one state?

YES!



MISSOURI

RSMo §143.331: A "resident estate or trust" means:
(1) The estate of  a decedent who at his or her death was domiciled in this state;
(2) A trust that:
(a) Was created by will of  a decedent who at his or her death was domiciled in this state; and
(b) Has at least one income beneficiary who, on the last day of  the taxable year, was a resident of  this state; or
(3) A trust that:
(a) Was created by, or consisting of  property of, a person domiciled in this state on the date the trust or portion 

of  the trust became irrevocable; and
(b) Has at least one income beneficiary who, on the last day of  the taxable year, was a resident of  this state.
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KANSAS

Kansas Stat. Annotated §79-32, 109: “A "resident trust" 
means a trust which is administered in this state.  A trust shall 
not be deemed to be administered in this state solely because 
it is subject to the jurisdiction of  a district court within this 
state.”
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NEBRASKA

Neb. Rev. Stat. §77-2714.01(6): “Resident estate or trust shall mean (a) 
the estate of  a decedent who at his or her death was domiciled in this 
state, (b) a trust or portion of  a trust consisting of  property transferred 
by the will of  a decedent who at his or her death was domiciled in this 
state, or (c) a trust or portion of  a trust consisting of  the property of  
an individual domiciled in this state at the time such individual may no 
longer exercise the power to revest title to such property in himself  or 
herself.”
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CONSTITUTIONAL LAW

QUESTION:
Is a state’s income tax on a trust’s 

income constitutional?



CONSTITUTIONAL LAW

ANSWER:
Yes, if  it does not violate the Due 

Process Clause or the Commerce Clause



CONSTITUTIONAL LAW

Due Process Clause

Specifically, it’s a procedural due process analysis – enforcing an unfair state levy would 
deny an individual’s right to “life, liberty or property.”2

“In a taxation context, the Due Process Clause limits states to imposing taxes which 
‘bear[] fiscal relation[s] to protection, opportunities and benefits given by the state.’”3

2. Virginia Law & Business Review 15:237 at 244 (2021).

3. See id., citing Wisconsin v. J.C. Penney Co., 311 U.S. 435, 444 (1940).



CONSTITUTIONAL LAW

“dormant” Commerce Clause
“…since Congress has power over interstate commerce, states cannot 
discriminate against or unduly burden interstate commerce, even in the 

absence of  federal legislation regulating the activity.”4

4.  See id.



CONSTITUTIONAL LAW

“dormant” Commerce Clause (cont.)

“Substantial nexus” test set forth in Complete Auto Transit, Inc. v. Brady, 430 US 274, 277 (1977):
“A tax does not violate the Commerce Clause if  it:
1. Is applied to an interstate activity having a substantial nexus with the taxing state;
2. Is fairly apportioned,
3. Does not discriminate against interstate commerce, and
4. Is fairly related to the services provided by the state.”5

5. See fn 1 at page 23.



CONSTITUTIONAL 
LAW: NOTABLE 
CASES

• Linn v. Department of  Revenue (2NE3d 
1203 (Ill. App. Ct. 2013)

• Trust with no connection to Illinois other than 
grantor being a resident when trust was created.

• Holding – unconstitutional
• Quill Corp. v. North Dakota (504 US 298, 

305 (1992))
• “taxing power exerted by the state must bear 

some ‘fiscal relation to protection, opportunities 
and benefits given by the state.’”6

• Kaestner v. N.C. Dept. of  Revenue (814 
S.E.2d 43 (N.C. 2018) 6. See fn 1 at page 24.



EXCEPTIONS TO SPENDTHRIFT PROTECTION

1. Support or maintenance obligations (income-only)

2. Services for protection of  beneficiary (income-only)

3. Claims of  the State of  Missouri or the United States, to the extent a statute 
so provides.

4. Powers of  withdrawal
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TAX CONSIDERATIONS

 Income Tax—possible grantor trust status (especially if  settlor or his spouse is also 
trustee and a beneficiary)

 Gift Tax – gift at creation if  remainder to kids, for example (doesn’t qualify for 
annual exclusion b/c it’s a future interest gift)—avoid by POA retained by settlor, 
but will cause estate tax issue

 Estate Tax – general POA retained by settlor will cause trust assets to be included in 
settlor’s estate for estate tax purposes, but not a limited POA.  



THOUGHTS RE: TRUSTS FOR DESCENDANTS

 Even with “responsible” children, consider trusts

 Protect from divorce, creditors

 Lifetime trusts or distributions over certain ages
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