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A. The Estate Tax Apportionment Issue

1. What are death taxes and who pays them?
a. Inheritance tax is a tax on the privilege of receiving property. 

(1) It is imposed on the beneficiary.
(2) If it is paid from the estate, the recipient’s share is charged for the tax.

b. Estate tax is a tax on the privilege of transmitting property. 
(1) It is a transfer tax imposed on the estate of the decedent.
(2) Estate taxes (and other taxes associated with decedent’s estate) are

paid by the executor or administrator.

2. What is estate tax apportionment?
a. “Estate tax apportionment” is the process or procedure of prorating the tax

across the assets that give rise to the tax. Professor Jeffrey Pennell of Emory
University School of Law describes Estate tax apportionment as being the
rules governing the allocation of the burden of transfer taxes among the
recipients of gratuitous transfers.2

b. Non-apportionment also known as the “burden on the residue” rule generally
requires that the estate tax be paid from the residuary portion of the estate.

3. What determines the apportionment rule to be applied in any particular estate?
a. Will or Trust - Courts honor the clearly expressed intent of the testator on the

issue regardless of any general rule in effect in any given state.
b. If the will or trust does not make provision, each state has a default rule.

(1) Statutes - Some state legislatures have directed apportionment by
statute, and some have directed nonapportionment by statute.

(2) Court decisions - There are decisions on both sides of the issue, but
generally courts have favored apportionment where the statute does
not make specific provision.

1 In Re Estate of Charles Kuralt, 294 Mont. 354, 981 P.2d 771 (1999); 303 Mont. 335, 15
P.3d 931 (2000);  306 Mont. 73, 30 P.3d 345 (2001); 315 Mont. 177, 68 P.3d 662 (2003).

2 See Pennell, 834-2nd T.M., Transfer Tax Payment and Apportionment, p. 8.



 4. Most states and D.C. have some form of estate tax apportionment.3

a. About half of the states have adopted versions of the 1964 or the 2003
Uniform Estate Tax Apportionment Acts.

b. Arkansas, Nebraska and Oklahoma have apportionment by statute.
c. Missouri has apportionment by judicial decision.

5. 4 or 5 states have non-apportionment (burden on the residue).
a. Kansas has nonapportionment by judicial decision.
b. Alabama, Georgia, and Iowa have nonapportionment by statute.

Iowa Code §633.449. Payment of Federal Estate Taxes
All federal estate taxes, distinguished from state inheritance taxes, owing by the estate of a
decedent shall be paid from the property of the estate, unless the will of the decedent, or other
trust instrument, provides expressly to the contrary.

c. Guidance is still required to apply the statute. In Iowa, the procedure is
guided by the abatement statute which generally protects the spouse’s share
of the estate.

Iowa Code Ss633.436. General Order of Abatement
(1) Property of the estate not disposed of by the will.
(2) Property devised to the residuary devisee, except property devised to a surviving

spouse who takes under the will.
(3) Property disposed of by the will, but not specifically devised and not devised to the

residuary devisee, except property devised to a surviving spouse who takes under
the will.

(4) Property specifically devised, except property devised to a surviving spouse who
takes under the will.

(5) Property devised to a surviving spouse who takes under the will.

There are numerous Iowa court interpretations on application of the rules
specifically in the context of estate tax apportionment.

d. Wisconsin has a mix resulting in nonapportionment by a combination of
statutes and decisions.

B. Significance of the Issue4

1. Consider a large estate. When the estate tax rate is 40% and you add other taxes to
that, the tax payment provision in a will or trust becomes very significant with the

3 No attempt was made here to survey all states. The author relied on Professor Pennell’s
summary which he admits may be dated. Each state’s rules should be researched as needed.

4 Pennell, p. 3.
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possible result that more assets may pass under the tax provisions of a will or trust
than under all the other provisions combined.5

2. Consider the numerous forms of ownership or transfers that are not subject to estate
administration.

a. Payable on death property, transfer on death property, revocable trusts,
qualified and non-qualified employee benefits, life insurance and annuities,
joint tenancy and on.

b. Failing to apportion taxes can bankrupt an estate when nonprobate assets are
top heavy in an estate.
(1) Suppose person has a $16,500,000 estate with a $15,000,000 IRA that

goes to the children and the balance of $1,000,000 goes to the second
spouse under the will?

(2) Without apportionment, the spouse would pay the estate tax, possibly
to the complete liquidation of the estate.

3. Consider how tax apportionment might affect the relative shares received by estate
beneficiaries.

a. In an attempt to give the assets to the appropriate person and fairly balance
the estate among the children, testator gives the $10,000,000 farm by specific
devise to the farmer son and the residue valued at $10,000,000 to the off farm
daughter.

b. Without apportionment, the daughter would pay the estate tax arising from
her brother’s farm.

4. Consider how tax apportionment might affect the amount of the aggregate tax
liability.

a. Back to the example of the $15,000,000 IRA to the children and $1,000,000
to the second spouse under the will.

b. As the marital bequest decreases, so does the marital deduction which causes
the aggregate tax to increase.

5. Consider how a fiduciary’s duty might be breached by a failure to understand and to
implement an apportionment scheme.

5 Pennell, Section I, A, p. 3. See Jonathan G. Blattmachr, Are You Using the
‘Wrong’ Tax Apportionment Clause?, 3 Prob. & Prop 23 (Nov./Dec. 1989) (commenting on the
effects of a 55% federal transfer tax burden on large estates, but the point is well taken due to
combined state and federal imposts even in a 40% federal estate tax environment). 
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a. What is the executor fails to collect taxes from nonprobate beneficiaries,
resulting in probate beneficiaries paying more than they owed?

b. Remember that the executor is personally liable to the government and to
both the probate and non-probate beneficiaries for miscalculating taxes owed.

6. Consider that the litigation about estate tax apportionment law is almost all from a
general misunderstanding of the issues, the failure to address apportionment issues
in estate planning and estate administration, and tax payment questions and may be
the single greatest source of estate planning and administration malpractice in terms
of matters litigated.

a. Claims between beneficiaries and between fiduciaries and beneficiaries about
how to allocate the taxes.

b. Disputes with taxing authorities that often take a position that assesses more
taxes.

c. Claims by fiduciaries to recover taxes paid on their behalf.
d. Claims against estate planning attorneys for giving bad advice or failing to

draft for the best result.

7. Consider avoiding these troublesome issues by critically reviewing transfer tax
apportionment in every estate plan and estate administration.

a. How often do we overlook the boiler plate in our forms that deals with estate
tax apportionment?

b. If we do think about the issue and decide that it should be certain language,
do we always consciously consider the impact of that decision and discuss it
with the client?

c. When we administer the estate, do we give early consideration to the
language of the estate planning documents and how they impact the
administration?

8. Consider issues of fairness.

a. The premise of estate tax apportionment is that it is imminently fair that the
property that gives rise to the estate tax, pays the tax.

b. Apportionment is the gist of the inheritance tax law.
(1) Generally we accept the proposition that he who receives the property

is responsible for the inheritance tax.
(2) Likewise, if certain property does not give rise to a tax, it is not

subject to the burden, as in the case of spousal and charitable
bequests.

c. The Iowa Supreme Court in Kintzinger v. Millen, a 1962 case, cited 
McDougall v. Central National Bank, 157 Ohio St. 45, 104 N.E.2d 441, “[I]t
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is difficult to understand the justice of a rule of law that would impose the
whole burden of the estate tax on one of the two separate parts of this
decedent’s estate . . . .” 6

9. Examples comparing the different outcomes.7 

a. See how the method of dealing with the problem can materially affect the
amount ultimately received by the different beneficiaries. NOTE: These
examples are taken from a different age when the applicable exclusion
amount was much less than it is today. But the point is the same. Just
add a few zeros to the dollar amounts to visualize today’s results.

Example 1: Testator’s gross estate consists only of probate assets worth
$2,100,000.  There are debts and deductions of $100,000.  The taxable estate
is $2,000,000 upon which there is a net estate tax of $588,000.  Testator
leaves $200,000 to A, $800,000 to B, and the residue equally to C and D. 
None of the beneficiaries is a charity.  If the taxes are born pro rata by each
recipient, A bears $58,800 of the tax, B bears $235,200, C and D each bear
$147,000.

Example 2:     Assume the facts in example 1 except that the taxes are borne solely
by the residuary legatees.  C and D each bear $294,000 of the tax.

b. The result will depend first on whether there is direction in the will. If none,
then the result depends on whether the state law provides for estate tax
apportionment.

c. When the beneficiary is a spouse or a charity, the method of apportioning the
estate taxes may affect the amount of the marital or charitable deduction and
the amount of the estate tax itself. If the marital share or the charitable share
bears the burden of paying the tax, then the spouse or the charity,
respectively, do not receive the portion that is used to pay the tax. If they do
not receive it, then the marital or charitable deduction is reduced accordingly
and the tax is increased. The increase in the tax further reduces the deduction
which, in turn further increases the tax. In that case, you have a circular
calculation (mutually dependent indeterminants).

6 Kintzinger v. Millen, 254 Iowa 173 at 193, 117 N.W.2d 68 at 80 (1962).

7 Blum, Tax Management Portfolio, 219-5th, Estate Tax Payments and Liabilities.
Examples are from page A-28.
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Example 3: Assume the facts in example 2 except that C is a spouse and all taxes
are borne by the portion of the residue which is not left to C.  The “adjusted
gross” estate is still $2,000,000 and the marital deduction is $500,000 (since
no portion of the taxes is borne by the spouse, the marital deduction is not
reduced).  The taxable estate is $1,500,000 and the net estate tax is $363,000,
which is borne entirely by D. 

Example 4:     Assume same facts as in 3 except C is a charity and all recipients bear
a prorata portion of taxes except to C.  Note the charitable (marital)
deduction, taxable estate and tax remain the same as in example 3.  A’s share
of the tax is $48,400, B’s is $193,600, C’s is $0, and D’s is $121,000.

Example 5:    Assume same facts as in 3 except taxes are treated as an administrative
expense and the residue, which bears the tax, is computed after deducting
taxes.  The net effect is that C bears 50% of the tax burden.  The adjusted
gross estate is still $2,000,000; and the charitable deduction is $265,806.  The
taxable estate is $1,743,194 and the estate tax is $468,387.  The charitable
deduction computation in the above case is interrelated with the computation
of the tax.  C and D each bear 50% of the estate tax, and each receives
$265,806 after tax.

COMPARISON OF TAXES PAID AND AMOUNTS RECEIVED BY THE
RECIPIENTS IN EXAMPLES 1 - 5

EXAMPLE TAX 
PAID

RECIPIENT’S SHARE AFTER TAX

A B C D

1 - Apportionment $588,000 $141,200 $564,800 $353,000 $353,000

2 - No Apportionment $588,000 $200,000 $800,000 $206,000 $206,000

3 - Remainder to Spouse and 
Noncharitable Remainderman

Paying Taxes 
$363,000 $200,000 $800,000 $500,000 $137,000

4 - Charitable Bequest with
Apportionment

$363,000 $151,600 $607,000 $500,000 $379,000

5 - Charitable Bequest w/o 
Apportionment

$468,388 $200,000 $800,000 $265,806 $265,806
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C. Apportionment Options 

1. Common Law Apportionment Rule
The general common law apportionment rule was that the estate pays the death taxes.
The concept was that everyone shares the burden. Then, whatever is left over is
divided among the residual beneficiaries equally or in proportion to what they take.

2. Inside Apportionment.8

a. The taxes are still paid inside the probate estate, but everyone bears a share,
not just the residual beneficiaries. 

b. Inside apportionment goes one step further than the common law rule and
provides that all the takers of the probate estate share the tax burden
regardless of whether they are residual takers.

c. Typically, each person’s share of the taxes would be proportionate to the
value of their share of the probate assets.

3. Outside Apportionment.9

a. Outside apportionment allocates taxes between the takers of both probate
assets and non-probate assets.

b. The taxes are paid inside and outside the probate estate in proportion to the
value of the assets transferred.

4. Equitable Apportionment.10

a. Equitable apportionment recognizes that some transfers pass free of transfer
tax. If they generate none of the tax, they should not be burdened by the tax.

b. Transfers that qualify for the marital deduction and for the charitable
deduction are the 2 most frequent examples. They bear no estate tax and
should not be responsible for paying the transfer tax for assets that are given
to other entities.

c. There are several other examples where the principals of equitable
apportionment apply:
(1) §2032A special use valuation
(2) §2058 deduction for state death taxes
(3) §2031© exclusion for qualified conservation easements
(4) Liability for any recapture taxes under any of the above provisions
(5) Any exemption for qualified retirement benefits under repealed

§2039© or (e). 

8 Pennell, p. 20.

9 Id.

10 Pennell, p. 22.
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d. A declining number of states have outside apportionment, inside
apportionment, and equitable apportionment either by statute or judicial
decree.

e. An increasing number of state legislatures have adopted different renditions
of the Uniform Estate Tax Apportionment Acts.

D. What happens if the will or trust is silent? Apportionment is determined entirely by state
law.11

1. Common Law is strictly inside apportionment but only within the residue.
a. The common law rule is applied in Alabama, Georgia, Iowa, and Kansas.12

b. There are several problems with the common law rule.13

(1) The residuary beneficiaries often are the primary objects of the
decedent's bounty. Burdening the residue forces those beneficiareis
to pay the tax for the less significant beneficiaries. Is this what the
decedent intended?
(a) In Collier v. First Nat'l Bank of Atlanta,14 Decedent had a

revocable trust that poured up assets to her probate estate
where they were to be distributed to the children of her first
husband. 

(b) The will provided that the residue was to be distributed to the
children of her second husband. 

(c) The will also provided that the taxes were to be paid from the
residue. 

(d) The result was that the inheritance of the children of the
second husband was substantially reduced by paying the taxes
on the bequest to the children of the first husband.

( 2) The residual beneficiaries, such as spouses and charities who do not
have to pay taxes, end up paying taxes that only arise from the fact
that the assets pass to others. This can end up actually increasing
taxes because assets used to pay taxes that would otherwise pass to
the spouse or charity are subject to estate tax. 

11 See Pennell, p. 165 Worksheet 1  State-by-State Summary of Default Apportionment
Rules for a summary of each state’s apportionment laws.

12 Pennell, p. 53

13 Id.

14 417 S.E.2d 653 (Ga. 1992). 
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(3) The non-probate assets may be so much greater than the probate
assets that the probate assets are entirely consumed by the taxes on
the non-probate assets.

c. On the other hand, the result of the common law rule may be perfectly
acceptable.
(1) Often the preresiduary estate is small compared to the residuary, and

it would be the decedent’s intent that the preresiduary assets not be
minimized by the payment of a share of any death taxes.

(2) The non-probate assets may be small compared to the probate
residuary (see previous paragraph).

(3) The beneficiaries of the non-probate assets may be the same people
as the beneficiaries of the probate assets resulting in no net difference.

(4) Where there is a surviving spouse, there often is no estate tax in any
event, unless there are some unexpected assets included in the estate.

d. The ever increasing number of non-probate assets (POD, TOD, IRA’s,
401(k)’s, 403(b)’s, Roth IRA’s joint tenancy, annuities, life insurance, and
on) as well as surprise assets have encouraged adoption of apportionment
rules in the vast majority of states and D.C. 15

2. The Uniform Estate Tax Apportionment Acts of 1964 and 2003 have been adopted
in numerous states. 16

3. Some states have adopted their own renditions of the UETAA.

4. Apportionment in some states is based on judicial decision.

E. Federal Apportionment Rules

1. While state law generally controls tax apportionment, Congress has acted in a few
limited situations where nation-wide apportionment rules are important for
consistency of tax law enforcement.17

2. IRC §2002 provides in full: “The [estate] tax imposed by this chapter shall be paid
by the executor.” 18

15 Pennell, p. 54.

16 Pennell, pgs. 55-63.

17Pennell, p. 25.

18 26 U.S. Code § 2002 - Liability for payment 

9



a. This includes tax both on the assets that are being administered by the
personal representative and on the non-probate assets not under the control
of the personal representative.19

b. Internal Revenue Regulation  Reg. §20.2002-1 makes this clear:

§ 20.2002-1 Liability for payment of tax.
The Federal estate tax imposed both with respect to the estates of citizens or residents and with respect to estates

of nonresidents not citizens is payable by the executor or administrator of the decedent's estate. This duty applies to the
entire tax, regardless of the fact that the gross estate consists in part of property which does not come within the
possession of the executor or administrator. If there is no executor or administrator appointed, qualified and acting in
the United States, any person in actual or constructive possession of any property of the decedent is required to pay the
entire tax to the extent of the value of the property in his possession. (Emphasis added.)

c. IRC §2205. 
(1) IRS does not care from which assets the taxes are paid. But IRC

§2205 provides that if anyone other than the executor pays the estate
tax that person shall be entitled to reimbursement from the estate:

IRC §2205. Reimbursement out of estate.
If the tax or any part thereof is paid by, or collected out of, that part of the estate passing to or in the possession

of any person other than the executor in his capacity as such, such person shall be entitled to reimbursement out of any
part of the estate still undistributed or by a just and equitable contribution by the persons whose interest in the estate of
the decedent would have been reduced if the tax had been paid before the distribution of the estate or whose interest is
subject to equal or prior liability for the payment of taxes, debts, or other charges against the estate, it being the purpose
and intent of this chapter that so far as is practicable and unless otherwise directed by the will of the decedent the tax
shall be paid out of the estate before its distribution. (Emphasis added.)

(2) In Riggs v. Del Drago, the preresiduary beneficiaries in the will
argued that the New York statute that apportioned the federal estate
tax proportionately among them was unconstitutional. They claimed
that the Constitution created a federal burden on the residue rule. The
court held that Congress intended that the estate tax was to be paid
from the estate and left it to the applicable state law as to how the tax 
was apportioned among the beneficiaries. 20

F. Estate Tax Reimbursement Provisions - § 2206 Through §2207B - These sections allow a
right of reimbursement to the personal representative or the estate for estate taxes paid on
certain categories of assets.

19 Pennell, p. 25.

20 317 U.S. 95, 97-98 (1942). 
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1. Differs from apportionment
a. Under apportionment, the recipient has the obligation from the time of death

and would be subject to the laws against defrauding creditors and more
importantly should not be able to discharge the tax obligation.

b. But under the federal reimbursement provisions, the estate only has the right
to seek recovery of estate taxes after they are paid. 

c. The recipient of the non-probate asset could conceivably avoid the recovery
of the tax by rolling the taxable assets from the decedent into exempt property
and taking bankruptcy.

2. IRC §2206. – Pertaining to life insurance.

IRC §2206. Liability of life insurance beneficiaries.
Unless the decedent directs otherwise in his will, if any part of the gross estate on which tax has been paid

consists of proceeds of policies of insurance on the life of the decedent receivable by a beneficiary other than the
executor, the executor shall be entitled to recover from such beneficiary such portion of the total tax paid as the
proceeds of such policies bear to the taxable estate. If there is more than one such beneficiary, the executor shall be
entitled to recover from such beneficiaries in the same ratio. In the case of such proceeds receivable by the surviving
spouse of the decedent for which a deduction is allowed under section 2056 (relating to marital deduction), this section
shall not apply to such proceeds except as to the amount thereof in excess of the aggregate amount of the marital
deductions allowed under such section. (Emphasis added.)

a. If life insurance proceeds are paid to a named beneficiary and give rise to
increased amounts of estate tax, the executor, after paying the tax, can then
seek recovery of the tax arising from the insurance.

b. Recovery is from the beneficiary.
c. NOTE: The recovery amount is a ratio of the amount of the life insurance to

the taxable estate not in the proportion that the tax generated by the life
insurance bears to the entire tax.

d. §2206 excepts from recovery life insurance proceeds that qualify for the
marital deduction.

e. If there are multiple beneficiaries, the executor has the right to recover from
all of them in proportion to what they received.

f. Problems
(1) What if the beneficiary has already spent the money?
(2) Executor still has to pay the taxes.
(3) If executor has no money to pay the taxes, the IRS would have to

collect from the beneficiary. But the requirement for the executor to
pay, in effect, makes the executor the collection agent for the
government.

(4) Decedent can negate the §2206 right to recover by a provision in the
will (but not in the trust) saying that the executor shall not seek
reimbursement.
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(5) Decedent’s will could negate the duty to recover while maintaining
the right to recover: “My executor may seek reimbursement for taxes
paid.” This can be fraught with potential issues.
(a) Executor could favor one beneficiary over another by seeking

recovery only against one.
(b) If a charity is life insurance beneficiary, executor could seek

reimbursement of estate tax based on the ratio of the life
insurance proceeds to the taxable estate. 
i) That would reduce the charitable deduction.
ii) That would increase the tax due.

(c) If the insurance proceeds payable to charity exceed the
taxable estate, the ratio would exceed one and the charity
would pay the entire tax.

(6) It is very easy to unwittingly waive the right to recover. Typical “pay
from the residue” paragraph:

All estate, inheritance, legacy, succession, generation-
skipping or other wealth transfer taxes that result from my
death, together with interest and penalties on those taxes,
shall be charged against and paid without apportionment
out of the Balance of my Trust Fund as an administration
expense.

(7) Drafter should be careful not to waive this right without discussing it
with the client.

3. IRC §2207. - Pertaining to property passing as a result of the exercise of a power of
appointment.

IRC §2207. Liability of recipient of property over which decedent had power of appointment. 
Unless the decedent directs otherwise in his will, if any part of the gross estate on which the tax has been paid

consists of the value of property included in the gross estate under section 2041, the executor shall be entitled to recover
from the person receiving such property by reason of the exercise, non exercise. or release of a power of appointment
such portion of the total tax paid as the value of such property bears to the taxable estate. If there is more than one such
person, the executor shall be entitled to recover from such persons in the same ratio. In the case of such property received
by the surviving spouse of the decedent for which a deduction is allowed under section 2056 (relating to marital
deduction), thus section shall not apply to such property except as to the value thereof reduced by an amount equal to
the excess of the aggregate amount of the marital deductions allowed under section 2056 over the amount of proceeds
of insurance upon the life of the decedent receivable by the surviving spouse for which proceeds a marital deduction is
allowed under such section. (Emphasis added.)

Wording and effect is quite similar to §2206.

4. §2207A - Pertaining to Qualified Terminal Interest Property (QTIP)

IRC §2207A. Right of recovery in the case of certain marital deduction property.
(a) Recovery with respect to estate tax. --- 
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(1) In general. If any part of the gross estate consists of property the value of which is includable in the
gross estate by reason of section 2044 (relating to certain property for which marital deduction was previously allowed),
the decedent's estate shall be entitled to recover from the person receiving the property the amount by which—

(A) the total tax under this chapter which has been paid, exceeds
(B) the total tax under this chapter which would have been payable if the value of such property

had not been included in the gross estate.
(2) Decedent may otherwise direct by will. Paragraph (1) shall not apply with respect to any property
to the extent that the decedent in his will (or a revocable trust) specifically indicates an intent to waive
any right of recovery under this subchapter with respect to such property if the decedent otherwise directs
by will. (Changes by Taxpayer Relief Act of 1997)

(b) Recovery with respect to gift tax.
If for any calendar year tax is paid under chapter 12 with respect to any person by reason of property treated

as transferred by such person under section 2519, such person shall be entitled to recover from the person receiving the
property the amount by which—

(1) the total tax for such year under chapter 12, exceeds
(2) the total tax which would have been payable under such chapter for such year if the value of

such property had not been taken into account for purposes of chapter 12.
© More than one recipient of property.

For purposes of this section, if there is more than one person receiving the property, the right of recovery shall
be against each such person.
(d) Taxes and interest.

In the case of penalties and interest attributable to additional taxes described in subsections (a) and (b), rules-
similar to subsections (a), (b), and © shall apply. (Emphasis added.)

a. §2207A right of reimbursement is substantially different than under §2206
and §2207 in that it is an incremental rather than proportionate entitlement. 21

b. In other words, the amount recoverable is the amount by which the taxes
increase as a result of including the QTIP property in the estate.

c. Decedent can waive the right of recovery in either the will or trust.
d. This right is very sticky with many pitfalls.22

5. §2207B - Pertaining to Section 2036 Property - Transfers with Retained Life Estates.

IRC §2207B. Right of recovery where decedent retained interest.
(a) Estate tax. --- (1) In general. 

If any part of the gross estate on which tax has been paid consists of the value of property
included in the gross estate by reason of section 2036 (relating to transfers with retained life
estate), the decedent's estate shall be entitled to recover from the person receiving the
property the amount which bears the same ratio to the total tax under this chapter which has
been paid as— (A) the value of such property, bears to (B) the taxable estate.

(2) Decedent may otherwise direct by will.  
Paragraph (1) shall not apply if the decedent otherwise directs in a provision of his will (or
a revocable trust) specifically referring to this section.

(b) More than one recipient. — For purposes of this section, if there is more than one person receiving the property,
the right of recovery shall be against each such person.

21 Pennell, pg. 37.

22 Pennell, pgs. 37 - 43.
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© Penalties and interest. --- In the case of penalties and interest attributable to the additional taxes described in
subsection (a), rules similar to the rules of subsections (a) and (b) shall apply. 

(d) No right of recovery against charitable remainder trusts. ---- No person shall be entitled to recover any amount
by reason of this section from a trust to which section 664 applies (determined without regard to this section).
(Emphasis added.)

a. Unlike §2206 and §2207, there is no exception for property subject to the
marital  deduction.

b. No tax will be apportioned to a qualified charitable remainder trust.23

6. §2603 Pertaining to Generation Skipping Tax Apportionment

a. §2603(a) provides:
(1) that the distributee will pay the tax in a taxable distribution, 
(2) the trustee will pay the tax in a taxable termination, and 
(3) usually the transferor (or the transferor's estate) will pay the tax in a

direct skip. 
b. §2603(b) provides that “unless otherwise directed pursuant to the governing

instrument by specific reference to the tax imposed by this chapter, the tax
imposed by this chapter on a generation-skipping transfer shall be charged to
the property constituting such transfer" (emphasis added). 

c. In short, the person with the generation-skipping property pays the tax out of
that property. 

d. IMPORTANT: Document must make specific reference to the generation-
skipping tax in order to show that the tax is NOT to be charged to the
property.24

(1) Suppose the testator bequeaths $2,000,000 to grandchild. If the tax is
charged to the GST assets, that reduces the amount passing to the
grandchild from $2,000,000 by 40% after tax to $1,428,571.

(2) If testator intended his estate to pay the tax so that grandchild would
receive $2,000,000, testator must clearly state that in the will.

(3) Otherwise, it is left to the facts to determine his intent, which would
be a difficult burden to meet.

(4) No worries about increasing the tax in a circular calculation because
the tax is not subject to the tax.

e. There are several other complications that must be considered.25

23 Pennell, pg. 44.

24 Pennell, p. 47.

25 Pennell, pgs. 48-50.
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G. Apportionment to Nonprobate Assets

1. Can a testator apportion taxes to nonprobate property in absence of state law allowing
apportionment?

2. Can a testator apportion taxes to nonprobate property contrary to state apportionment
law? That is, can decedent apportion taxes to nonprobate property when state law
charges it all to the residue OR can decedent apportion in an amount greater than the
state law allows?

3. The bottom-line question is whether the testator can charge assets over which he has
given up all rights of control without reserving power to apportion taxes to it.

4. United States v. Goodson,26 was a case where decedent deeded properties to an
intervivos trust for his children and put other properties in joint tenancy with them
before his death. His will gave personal property to the children and the residue to
charity. The will included a provision apportioning the estate taxes to the nonprobate
property: “any and all estate taxes [attributable to certain inter vivos transfers] shall
be paid out of the property so transferred and shall not be paid out of the property
passing under my will."27 Seeking to require payment of the estate tax from the
charitable bequest and thus increasing the taxes, the government claimed that he
could not allocate taxes to property to which he had given up all rights. The court
held:

The majority rule, the minority rule, and the rule applied
under apportionment statutes all recognize the right of the
testator to specify where the burden of federal estate tax shall
fall. Resort to the presumed intent of the testator is required
only in situations where the testator has failed to speak with
sufficient clarity upon the subject.28

Clearly, the government has a lien on the property. It was the government and not the
testator who imposed the lien.  The testator merely manifested his intent that the
testamentary estate should not bear the burden of the tax arising from the transfers.29

26 253 F.2d 900 (8th Cir. 1958).

27 253 F.2d at 904.

28 253 F.2d at 903.

29  253 F.2d at 905.
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5. While there are decisions in various degrees of dispute with Goodson, it is an
example of perhaps the better supported approach.30

6. But can the testator apportion more taxes to specific property than the property’s
proportionate share?
a. Estate of Reno v. Commissioner31 was a case where the testator had property

in Kentucky and his home state of Virginia plus a residence held in tenancy

by the entireties with his spouse. His will provided that all death taxes arising

from the Kentucky property shall be paid out of assets of his estate other than

the Kentucky property. The residuary was insufficient to pay the taxes,

leaving only the tenancy by the entireties property available to pay the taxes.

Reviewing the statutory history of the Virginia apportionment statute, the

court concluded that the decedent lacked power to burden the tenants by the

entirety property beyond its proportionate share.

b. That seems to be a sound decision on any level. But it was based on the

statutory history. That leaves begging the question of the result in the states

without an apportionment statute.32

7. A safe drafting approach might be to burden the residue with taxes attributable to

only those nonprobate assets that are specifically identified in the will.33

H. Conflicting Documents - Pour-over Wills vs. Revocable Trusts

1. Estate of Fagan v. Commissioner34: Decedent had a pour-over will and revocable

trust.

a. Will provided for the residue of the estate to be paid to the trust and that all

taxes be paid from the residuary estate without apportionment among or

recovery from the recipients.

30 Pennell, p. 69.

31 945 F.2d 733 (4th Cir. 1991), rev'g en banc 916 F.2d 955 (4th Cir. 1990), aff'g T.C.
Memo 1986-163. 

32 Pennell, p. 74.

33 Pennell, p. 152.

34 T.C. Memo 1999-46. See also Pennell, pgs 88-90.
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b. Trust provided for the trustee to distribute two shares of the assets to the

grantor's descendants and one share to charity without reduction of the

charity’s share for taxes.

c. Executor paid the taxes and paid the balance of the estate assets to the trustee

who distributed them to the beneficiaries charging the taxes against the

descendants’ two shares.

d. Executor reported on the estate tax return that the charity received its full

share without being charged for any taxes.

e. The government took the position that the charity had in effect paid a

proportionate share of the taxes.

f. Held: The court ruled that even though North Carolina had an equitable

apportionment statute, the language in the will (all taxes be paid from the

residuary estate without apportionment) was clear enough to override the

statute. The language in the trust relieving the charitable disposition from

taxes had no effect on assets pouring over to the trust from the probate estate.

By the time those assets were received by the trustee, the taxes already had

been paid.

g. Take away: 1) Language in the will over-ruled the statute notwithstanding the

language in the trust. 2) Significant portion of the assets were in the estate.

Does that mean that the outcome was affected by whether the decedent

funded the trust before death?35

2. Leavenworth Nat'l Bank & Trust Co. v. United States36 would suggest “Yes.”

a. Decedent had $1,100,000 in probate assets all of which poured over to the

trust; the balance of his assets were held in the trust at death.

b. Will provided for death taxes to be paid from the estate without charging

them against the interest of any beneficiary.

c. Trust gave half of assets to spouse and half in trust for descendants. There

was no mention of tax apportionment. Kansas law provided that a marital

disposition was not to be charged with taxes in the absence of an express

direction in the governing instrument to the contrary.

d. Executor reported on the 706 that spouse had received half of both the estate

and the trust assets.

e. The government agreed that the trust assets were not chargeable with any

taxes but argued that there should be no marital deduction for any of the

35 Pennell, p. 90.

36 1996 WL 225193 (D. Kan. 1996). 
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probate assets because the will required payment from the estate and not the

beneficiaries.

f. Held: The language of the will was clear enough to overcome the general

equitable apportionment rule that protected the spouse’s share from the tax.

g. Catcher: Just prior to his death, the decedent had removed $1,000,000 from

the trust to consummate a financial transaction. But he died before closing on

the transaction so that increased his $100,000 of probate assets to $1,100,000.

If he had left it in the trust, the marital deduction would have been $500,000

higher.

h. Take away: The result may depend on whether the trust was fully funded

before death.37 Also, it appears that the language in the will controls if it

conflicts with the language in the trust, very much consistent with federal

reimbursement rules. 

3. Last in time rule. 

a. If there is a conflict, several states have ruled that the later signed document

controls.38

b. The rationale is that the decedent surely knew that the changes in the later

document would call for a different estate tax apportionment rule.

4. Intent of the decedent. 

a. The better rule may be to construe all relevant instruments together, bearing

in mind the decedent's apparent intent concerning tax apportionment.39

b. In Patterson v. United States,40 the court held that you should first determine

the decedent's intent and under applicable state (Kansas) law, "[t]he will and

the trust [agreement] must be considered and construed together to determine

which document shall govern the apportionment of death taxes."41

37 Pennell, pgs. 90-91.

38 In re Estate of Cord, 449 N.E.2d 402 (N.Y. 1983). See also, In re Estate of Pickrell,
806 P.2d 1007 (Kan. 1991); In re Estate of Meyer, 702 N.E.2d 1078 (Ind. Ct. App. 1998). 

39 McKeon v. United States, 151 F.3d 1201 (9th Cir. 1998). Pennell, p. 94.

40 181 F.3d 927 (8th Cir. 1999).  

41 Id., at 929; Pennell p. 96.
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I. Drafting for Estate Tax Apportionment42

1. The statute is a default statute that would only come into play if nothing is mentioned

in the will or trust documents or in the event of intestacy.

2. The statute could be referred to in the document and incorporated by the document.

3. More importantly, if anyone wants to avoid apportionment in an apportionment state

or adopt apportionment in a nonapportionment state, a simple reference that the taxes

shall be paid by the residue or will be apportioned among the beneficiaries will

override the statute.

4. Any attempt to override the state rule must be “clear, definite and unambiguous."43

5. Discuss issue with the clients.

6. Marital deduction bequests 

a. Generally intended to maximize the bequest and minimize the taxes.

b. Draft to avoid surprises.

7. Minor Bequests

a. They usually precede the main part of the estate plan.

b. Is the tax going to be a burden or is the amount so insignificant that the

decedent (executor) would be embarrassed to require them to pay the tax?

8. Outside Apportionment Property

a. Does the client want the probate estate to pay the taxes if the client has no

testamentary control over the assets?

b. In the case of QTIP property where the spouse may have ultimate control, the

client may have a different opinion if the remainder beneficiaries are his

descendants as opposed to just his spouse’s descendants or beneficiaries of

the spouse’s exercise of a power of appointment.

9. Equitable Apportionment Property

a. Should a share that generated no tax bear any portion of the tax burden?

42 Pennell, pgs. 110-156.

43 Pennell, p. 111.
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b. If you have an optimum marital deduction formula, the client may want the

tax to be paid from the residue.

c. Does having taxable nonprobate assets change that?

d. What about the charitable bequests? 

(1) Should they pay ahead of the marital assets or not?

(2) Does the issue change if the nephews get the farm worth $10,000,000

and the charity gets the $100,000,000 residue? 

(3) What if the charitable residue is $1,000,000?

10. Consider the impact that the language may have on state death taxes. 

11. Consider the impact that the language may have on federal rights of recovery.

12. General Drafting Options44

a. All Apportioned - Each disposition pays its own tax

All estate, inheritance, legacy, succession, generation-skipping or other wealth transfer taxes that result from my death

and that are imposed by any domestic or foreign taxing authority with respect to all property taxable by reason of my

death, together with interest and penalties on those taxes, shall be apportioned to such property and paid from such

property by those succeeding to such property, taking into account the provisions of any instrument governing such

property, the provisions of the Code and the provisions, if any, of other applicable law apportioning such taxes, charging

such taxes only against those assets generating the tax.  However, no tax shall be apportioned against or paid from the

gift of my Available GST Exemption and any tax on such gift shall be charged and apportioned against the other gifts

under this Will.  

b. All from Residue - Even on non-probate assets

All estate, inheritance, legacy, succession, generation-skipping or other wealth transfer taxes (other than any additional

estate tax imposed by Code Secs. 2031(c)(5)© or 2032A©, any generation-skipping transfer tax on any

generation-skipping transfer other than a direct skip or any comparable tax imposed by any other taxing authority) that

result from my death and that are imposed by any domestic or foreign taxing authority with respect to all property taxable

by reason of my death, together with interest and penalties on those taxes, shall be charged against and paid without

apportionment out of my Residuary Estate as an administration expense.  

c. Apportioned Except Preresiduary Gifts

All estate, inheritance, legacy, succession, generation-skipping or other wealth transfer taxes (other than any additional

estate tax imposed by Code Secs. 2031(c)(5)© or 2032A©, any generation-skipping transfer tax on any

generation-skipping transfer other than a direct skip or any comparable tax imposed by any other taxing authority) that

result from my death and that are imposed by any domestic or foreign taxing authority with respect to property passing

44 Interactive Legal Services Wealth Transfer Planning options from its document
production system. 
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under this Will, together with interest and penalties on those taxes, shall be charged against and paid without

apportionment out of my Residuary Estate as an administration expense.  Such taxes on property not passing under this

Will shall be apportioned to and paid from such property by those succeeding to such property, taking into account the

provisions of any instrument governing such property, the provisions of the Internal Revenue Code and any provisions

of other applicable law apportioning such taxes.  

13. Modifications that should be considered

a. Will the instrument include a specific direction regarding state and foreign

taxes on QTIP property saying that they will be paid at the highest rate rather

than at the marginal rate as the estate tax is paid?

b. Consider a modification so that taxes would be paid from any portion of

the marital bequest for which the QTIP election is NOT made.
c. Consider a specific provision that taxes on Qualified Domestic Trusts

(QDOTs) are paid from the trust and not the residue.

d. Consider a specific direction that only GST taxes on direct skips should

be paid from the residue.
e. Consider a direction that general power property pay tax at the marginal rate.

f. Consider a clause to negate apportionment to qualified plan and IRA

benefits and direct that payment of tax generated thereby be paid from

the residue so as to avoid income tax on the withdrawals to pay estate

tax.

g. Consider a provision to direct for apportionment of taxes within the

residue itself rather than paying taxes "off the top" of the residue. 
h. Consider a provision that taxes imposed under IRC §2701(d) will be paid in

the manner provided in the Code. 

14. Plan for flexibility by giving the trustee power to determine how to apportion in the

Trustee Powers section:

Tax Elections. The Trustee is hereby authorized to make any election permitted by any tax law, if in the opinion of the

Trustee such election is for the combined best interests of the trust and the beneficiaries thereof, and make or agree to

such apportionment of taxes as the Trustee may deem equitable under the circumstances. 45

15. Plan for Conflicting Documents

a. Remember that the language in the will generally controls.

45 Bruce Stone, “Using Pot Trusts in Estate Planning: Pay Me Now or Pay Me Later,”
Exhibit H, AMERICAN COLLEGE OF TRUST AND ESTATE COUNSEL, 2021 Summer
Meeting.
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b. Solution: To avoid an inadvertent conflict, put the language in the

revocable trust that you want to control. Say nothing in the will except to

incorporate the tax apportionment provisions of the trust:

I direct that the taxes imposed by reason of my death upon property passing under and outside this Will be
apportioned and paid in the manner provided in the Trust Agreement, and I incorporate the tax apportionment
provisions of the Trust Agreement as part of this Will. 46  

16. Try to reform the document if the result is not what the decedent intended.
a. UTC §415 Reformation to Correct Mistakes. The court may reform the

terms of a trust, even if unambiguous, to conform the terms to the settlor's
intention if it is proved by clear and convincing evidence what the settlor's
intention was and that the terms of the trust were affected by a mistake of
fact or law, whether in expression or inducement.

b. Robinson v. Robinson, 47 was a case involving a will where the decedent’s
estate taxes were to be paid from the residuary estate without
apportionment. The court concluded that the court of equity has not only
the right, but the duty, to reform the instrument to conform with the
grantor's intention. Accordingly, the Robinson court held that "a trust with
testamentary aspects may be reformed after the death of the settlor for a
unilateral drafting mistake so long as the reformation is not contrary to the
interest of the settlor."48

J. Malpractice Issues

1. The case of Holsapple v. McGrath, 521 N.W.2d 711 (Iowa 1994) arose from a
prior tax apportionment case.
a. The issue being sued upon was not the question of apportionment of estate

taxes but related to the preparation of the deeds that were not
acknowledged and were held by the attorney rather than delivered.

b. The significance of the case is the elements of malpractice that the Iowa
Supreme Court affirmed.

46  Interactive Legal Services Wealth Transfer Planning document production system.

47 720 So. 2d 540 (Fla. Dist. Ct. App. 1998). See also Estate Planning in This Election
Year, ACTEC Seminar by Thomas W. Abendroth, Chicago, Illinois, Ronald D. Aucutt,
Lakewood Ranch, Florida, Austin W. Bramwell, New York, New York, and Diana S.C. Zeydel,
Miami, Florida.

48 720 So. 2d at 543.
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(1) A claim will lie if the third party is a “direct and intended
beneficiary of the lawyer’s services,” so as to create a special
relationship. Brody v. Ruby, 267 N.W.2d 902 (Iowa 1978).

(2) Plaintiff must establish that
(a) The Plaintiff was specifically identified by the grantor as an

object of the grantor’s intent; and
(b) The expectancy was lost or diminished as a result of

professional negligence.

2. The court cited and approved the earlier case of Schreiner v. Scoville, 410
N.W.2d 679 (Iowa 1987), dealing directly with malpractice claims in will
preparation.
a. In that Case the court limited attorney’s liability to the “Direct, intended

and specifically identifiable beneficiaries of the . . . testamentary
instruments.”

b. “A cause of action . . . will arise only when . . . the testator’s intent as
expressed in the instruments is frustrated in whole or in part.”

3. Query: How do you prove that a tax apportionment provision that negates a
bequest was what the client intended? What if discovery reveals that the 15 estate
plans that you prepared before this one and the 15 estate plans that you prepared
after this one all had exactly the same language calling for the tax to be a burden
on the residue?

4. Query: When do malpractice cases arise in the area of estate tax apportionment?
When you might least expect it.
a. Recall the case of Collier v. First National Bank of Atlanta49 discussed

above: 
(1) Decedent had a revocable trust that poured up to her probate estate

to be distributed to the children of her first husband. The residue of
her estate was to be distributed to the children of her second
husband. The will provided that the taxes were to be paid from the
residue. 

(2) The inheritance of the children of the second husband was
substantially reduced by paying the taxes on the bequest to the
children of the first husband.

b. In the subsequent malpractice action, the attorney’s malpractice carrier
settled the case out of court.

49 417 S.E.2d 653 (Ga. 1992). 
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5. Query: If you have a will with no reference to tax apportionment or
nonapportionment, how do you prove to the jury that the testator intended the
rather bizarre results that occur?
a. That testator intended that the charity or spouse should pay taxes that

otherwise would not be due and owing under apportionment?
b. That there would be a result that some persons’ entire bequests would be

depleted to pay the death taxes on property received by others?
c. A recent experience brought the issue to light where testator had given all

her property to charity except her personalty. That she gave to specific
individuals. There were a lot of things of value.
(1) The beneficiaries could not believe that they were going to have to

pay inheritance tax to receive Aunt Dorothy’s stuff.
(2) The attorney for the testator and estate was questioned about

whether he represented the charity.
(3) The executor was questioned about his relationship with the

charity.
(4) They finally asked if the decedent’s predeceased spouse may have

actually left some of his things in a life estate for Dorothy and a
remainder interest in them. They “knew” that he would not have
wanted them to pay the inheritance tax.

(5) His will was produced from the courthouse, and revealed that he,
too, several years previously, had left all to Dorothy, and if she had
not survived, to them, provided that they pay the inheritance taxes.

(6) Since inheritance tax was at issue, the law provided that they each
pay their own taxes.

Query: How would the attorney have responded in an action by the
beneficiaries if there had been reliance on the law and no language in the
will in the face of testimony that Aunt Dorothy had “told me many times”
that she wanted me to have that and would never have wanted me to have
to pay for it? Settle out of court? How do you respond where the
beneficiaries’ entire share is consumed by taxes? Or the charities’ share is
consumed by taxes? Or the taxes are greater than they would have been
otherwise, and the will had no provision that specifically stated the
testator’s intent?

--------------------------------------------------------------------------
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